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Please find enclosed a response to the February 25,2008 complaint filed by the Democratic
National Committee This Response is filed jointly on behalf of Senator John McCain and John
McCain 2008, Inc (Joseph Schmuckler, Treasurer)

I am honored to be joined on this Response Brief by Charles Fried, Beneficial Professor of Law
at Harvard Law School and a former Solicitor General of the United States, and Thomas Memll,
the Charles Keller Beekman Professor of Law at Columbia University and a former Deputy
Solicitor General of the United States Both Professor Fried and Professor Merrill are
participating in this representation in then* individual capacities and not on behalf of their Law
Schools or Universities Additionally, an Opinion of Counsel is appended hereto from Professor
Jonathan Macey, Sam Hams Professor of Corporate Law, Corporate Finance, and Securities
Law at Yale University Professor Macey offers his expert Opinion on mis Matter's banking and
securities law issues in his personal capacity and not on behalf of Yale Law School

Should you have any questions concerning this Response, please feel free to contact either me or
ToddSteggerda, Chief Counsel to John McCain 2008

Sincerely,

General Counsel
John McCam 2008

PO Bar till! | Afhtfa*VA 22215



|̂ jf^]^jjiE OF JOHN MCCAIN AND JOHN MCCAm 2008. JOSEPH SJ^MUOCTtlfrB
AS TPJCACT pfdtJL TO COMPLAINT IN MATTER UNDER REVIEW 3976

INTRODUCTION

There can be no speech without the expenditure of resources The United States Supreme
Court recognized this fundamental truth in Buckley v Valeo. ruling tfmt just as the Fust
Amendment does not allow limitations on the content or quantity of speech, it does not
countenance limitations on expenditures by the speaker in aid of that speaker's speech Buckley
v Valeo. 424 U S 1 (1976) This is a fbundauonal First Amendment truth and it applies most
urgently to political speech--the Amendment's core Through all the vagaries and varieties of

«T pronouncements on campaign finance issues since Buckley, the Court—though often invited to
<-D do so—has never retreated from this position See, e ?. Pf "**\\ y Svntf |, sd*T T g 230(20061
^ The public financing regime does not contradict this established premise because it is entirely
^ voluntary Now conies the Democratic National Committee (the "DNC") and seeks to entrap
r,j Senator John McCain and John McCain 2008, Inc (collectively, "Respondents" or "McCain
'-T Campaign") into spending limits through a series of baseless and vague arguments without any
^ legitimate constitutional foundations Yet, even if such a misguided approach to constitutional
£•? rights were appropriate, it would fail on its own terms
!*J

The principal hook by which the DNC hopes to catch the Campaign is the perfectly
reasonable provision in the campaign finance laws that require a candidate who receives public
funds from the U S Department of the Treasury (the 'Treasury Department") to stay within
specified expenditure limits But in this case, neither the Campaign, nor any Campaign creditor,
has ever accepted a single penny from the Treasury Department Nor has the Campaign ever
pledged federal matching-funds certifications as security for private financing, which further
undermines the DNC's baseless suggestion that the expenditure limits remain in force To the
contrary, the Campaign entered into an agreement with a private lender that purposely aypjdfid
pledging matching-funds certifications as security Although that agreement included a
conditional and unfulfilled covenant that the Campaign would, on the happening of certain
events—events that never occurred—later seek public matching funds and pledge those funds as
collateral if it were found to be eligible for them, a private contract that does not in net cause or
result in a pledge of matching-funds certifications as security has no statutory or regulatory
implications and, more importantly, cannot force the Campaign to forsake its First Amendment
ngjhts

The DNC's other arguments are similarly without merit Though the Campaign, like
every political actor, has a constitutional right to stay clear of (he pubkc financing system, the
DNC wrongly claims that having once contemplated receiving funds and having sought to
establish its eligibility for them, the Campaign is now trapped within mat system and the
associated spending limits—even though it has not accepted any funds from the Treasury
Department The DNC's theories on the effect of the Federal Election Commission's lack of
quorum are equally flawed Indeed, it is simply wrong as a matter of law to suggest, as the DNC
argues here, that the Campaign must now languish in the public finance system and be subject to
the expenditure limits thereof on the quantity of political speech because there is at present no
Federal Election Commission quorum (and, because of a political impasse, may not soon have a



quorum) rendering the Commission unable to issue its ministerial recognition of the Campaign's
decision not to accept public funds.

Any claim that there is a limit on a candidate's expenditures must be evaluated in light of
the serious First Amendment concerns this would present In the brief that follows, the
Respondents demonstrate how the DNC's arguments, even without consideration of the
constitutional difficulties presented, fail on their own terms under principles of campaign-
finance, administrative, banking, p*xE contract law

STATEMENT OF FACTS

u.> United States Senator John McCain is a candidate for the office of President of the
lj? United States His principal campaign committee u John McCain 2008, Inc (Joseph R
,,j Schmuckler, Treasurer) On August 13,2007, Senator McCain filed with the Federal Election
<-i Commission (the "Commission") a Candidate and Committee Agreement and Certification
'M Letter and a Threshold Submission1 (collectively, "Matehmg-Funds Application*1) to establish
^ eligibility for the Presidential Primary Matching Payments Account Act's ("Matching Fund Act"
^ or "Act") public funding program (the "Program") Pub L No 93-443 (1974), 11 CFR §
oo 9033 1 (2007) Senator McCain asked the Commission to determine his eligibility for the
,-.j Program in order to preserve the option of accepting public funds As was widely reported at the

time, the Campaign never committed to accept public funds for the primary election To the
contrary, the Campaign publicly announced from the onset of establishing program eligibility
that it was merely preserving the option to accept federal funding if it later decided to do so 2

In subsequent months, the Campaign submitted additional matchable contributions for
Commission review and certification By late December 2007, it became clear that the U S
Senate would neither confirm the President's Commission nominees, nor allow him to make
recess appointments over the year-end holidays As a result, the Commission knew it would be
left without a quorum and unable to take official actions concerning Matching Fund Act
payments Accordingly, the Commission on December 19,2007, while still in possession of a
quorum, issued to the Treasury Department a certification of the Campaign's eligibility to
"receive payment from the Presidential Primary Matching Payment Account "l Notably, the

'McCam Candidate uxl Committee Agreemem and Certifkat^ 13,2007)
(attached hereto as Exhibit 1)
*SM.a g . The Day m Polifaca. StanLadatt- (New Jenevl Any 29, 2007 (Communicationi Director Jill Hszelbtker
stated that "[w]e have not made a final decision, but we are domgwfaafi necessary should we decide to opt mto the

MlkflLSlDda Boston Globe, Oct 2, 2007 Cipokeswoman Jill Hazelbaker said M
formally opting mto the public ftmdmy avatem"). POX Newi Sunday ff OK N
21. 2007) (WALLACE "Are yOTgomg to tcc^fedeidint^nignjndfr MCCAIN "We havent made that
decision yet. and its not a decision we need to mate immediately We cucooaaue to consider all options'1),
AmmcanMornmgfCNNteleviiiQnbtt»dcMtOct 23, 2007) ("KXRAN CHETRY "All right So that at this point,
you an not gong to be (dung federal n^ M We haven't made a decision We'll make a
decinon Staytnned")
3FedenUElectK)nCormnissic>nlNoticeofC^rQfication(Dec 19, 2007) (attached hereto u Exhibit 2)



Treasury Department had previously announced that the Matching Funds Account balance was
not likely to be sufficient to make any payments to eligible candidates until March 2008 4

On February 6,2008, after having won the New Hampshire, South Carolina, and Florida
Republican primaries, and having substantially prevailed in the "Super Tuesday*1 primaries,
Senator McCain notified the Commission that he was withdrawing his Matching-Funds
Application from the primary public funding system and would not accept any public funds fat
the primary election period5 In so doing, Senator McCain accurately represented that the
Campaign had neither accepted any funds from the Treasury Department, nor pledged any
matclung-funds certifications as security for a bank loan By letter dated February 7,2008, the
Campaign informed the Treasury Department that it had withdrawn the Matching-Funds

'£ Application from the Program and would not accept pubhc funds tor the primary decfto^
(.0

^ On February 19, 2008, Commission Chairman David Mason sent a letter to Senator
,«, McCain indicating that the Commission would consider Senator McCain's February 6
M withdrawal notice "at such tune as it has a quorum"7 Chairman Mason also asked for
•rjr information concerning a line of ci^
J? accurately disclosed through appropriate filings In his February 19 letter, Chairman Mason
2 invited Senator McCain to "expand on [Senator McCain's] rationale" for concluding that neither
,',* he nor the Campaign had pledged mntching-funds certifications as security for private

financing8 C^m™" Maann'a tiaqiMMf wa« apparently prompted hy puttM mpftrta eftneeming th»

Campaign's line of credit from Fidelity Bank & Trust

The private financing at issue in Chairman Mason's letter was a $3 million line of credit
negotiated in November 2007 with Fidelity & Trust Bank of Bethesda, Maryland (the "Bank")
This line of credit was negotiated and executed in the normal course of the Bank's business9 on
November 14, 2007 pursuant to three principal documents a Business Loan Agreement (the
"Loan Agreement")t a Commercial Security Agreement (the "Security Agreement"), and a
Promissory Note (the "Note") (collectively, the "Loan Documents")10 Under the Loan
Documents, the Bank required certain collateral and other assurances mat funds loaned to the
Campaign would be repaid On December 17, 2007, the Campaign and the Bank executed a
Loan Modification Agreement pursuant to which the line of credit was iiKreased from $3 milhon
to $4 million " On March 20, 2008, the Campaign repaid to the Bank all funds borrowed
pursuant to the Loan

4 Press Release, Federal Election Commission, FBC Approves MBtcfaing Funds fbr 2008 Candidites (Dec 20.

9 Letter from John McCain, US Seiiator, to FederiJ Election Commission (Feb 6, 2008) (attached hereto as Exhibit
3)
' Letter fiom Trevor Potter, General Counsel, John McCam 2008, Inc. to US Treasury (Feb 7, 2008) (attached
hereto ai Exhibit 4)
7 Utter fixmDt^Kl Mason, Oiainnan,Fe<kralElectiooCofnm Senator (Feb 19,2008)
(Attached hereto as Exhibit 5)
'ML9 Barry Watkms Aff f 3 (attached hereto as Exhibit 6)
10 Loan Documents (Nov 14, 2007) (attached hereto as Exhibit 7)
11 Loan Moottaftra Agreement (Dec 17, 2007) (attached hereto as Exhibit 8) [heraiianwIxMUi Modification
Agreement]



The Loan Documents and the Loan Modification Agreement embodied the Bank's
the Campaign's (collectively, the Tarties") express agreement and intent that the Campaign was
not pledging matching-funds certifications as security for the line of credit The Security
Agreement (in original and modified form)— the document through which security interests in

loot. ifNitiM n̂n inn** ifitetiAid In ha, fttiH mmM in fact, ****** frvpmMly fflfr|ujfl| fi*im ftm

collateral** any MiH ail Mftifiojrfintia «f "Hrty-hing fluid* Specifically, the original
Security Agreement excluded "any certifications of matching fund eligibility, including related
rights, currently possessed by [the Campaign] or obtained before January 1, 2008" as collateral
for the line of credit12 Likewise, the modified Security Agreement stated "any certifications of
matching fund eligibility, including related rights, now held by [the Campaign] are not
thcniffftlvBs b<Mng pffflJUffffd as security for the Indebtedness and are not themselves gniiateral for

f. the Indebtedness or subject to this Security Agreement**13 The Parties* intent was likewise
u> embodied in the Loan Agreement (in original and modified form), which also specifically
w excluded matching-funds certifications from the description of "collateral " According to the
:" J original Loan Agreement, "It is expressly understood and agreed that 'Collateral' specifically
'"^ excluded any certifications of matching fund ehgibihty currently possessed by Borrower or
v-r obtained before January 1, 2008 "l4 Similarly, the modified Loan Agreement stated as follows
*y
O It is expressly understood and agreed that "Collateral" specifically
•c' excludes any certification of matching fund eligibility now held by

Borrower and/or John McCain and any right, title and interest of
Borrower and/or John McCain to receive payments thereunder is

The Loan Modification Agreement further clarified mat these certifications were not pledged as
collateral, plainly excluding as such "any nght, title and interest of [the Campaign] and/or John
McCain to receive payments" under the matching-funds certifications l6

Three other provisions of the Loan Documents addressed the matching-funds
certifications, but none of them created a security interest in them First, the Parties agreed that
the Campaign could grant a security interest in the new matching-fimds certifications for the line
of credit in the future, but only if certain conditions first occurred and a separate agreement was
executed Specifically, if Senator McCain had withdrawn from the Program before December
31, 2007 and failed to win or place within at least 10 percentage points of the winner in the New
Hampshire primary (or the next primary or caucus, pursuant to the modified Loan Agreement),
then the Loan Agreement required the Campaign to reenter the Program and then grant to the
Bank a security interest in its new matching funds l7 However, these conditions precedent never
occurred Second, the Campaign promised that it would not transfer, grant a security in, or
otherwise encumber the public matching-funds certifications to or for the benefit of any other

12 Security Agreement, at I (Nov 14,2007) [hereinafter Security Agreement]
11 Security Agreement, at I (Nov 14.2007) (ai modified on Dec 17.2007) (ciiiplM«fid<JecOIhereii»ner Security
Agreement (es modified)]
"Lou Agreement.* 5 (Nov 14,2007) [heremanfelxian Agreement]
15 Loan Agreement, at 3 (Nov 14,2007) (u modified on Dec 17,2007) (emphtiiiidded) [hereinafter Loan
Agreement (at modified)]
"LLttS
"U.at2



person or entity1B Third, the Loan Agreement required that the Campaign not, without the
Bank's prior consent, exceed the Program's spending limits, irrespective of whether the
Campaign was subject to the Program as of any applicable date of determination19 Neither the
Bank nor the Campaign intended to create a security interest m any matching-fiinds certifications
pursuant to these provisions

On February 25,2008, the Campaign's General Counsel responded to Chairman Mason's
February 19 letter, with, among other things, a letter from the Bank's counsel, confirming that
the certifications had not been pledged as collateral for the Campaign's line of credit The
Bank's counsel stated

i i iriff panic ooes not ^Mny nave» nor (fliu it ever receive Bom tlic
'^' Committee, a security ffltfffffft in any certification for matching
rj fimda Any finding or determination to the contrary would be
-I wholly inconsistent with the language of the loan documents, the
• j intent and understanding of the parties and basic principles of
^ banking, secunty, and uniform commercial code law

\.c. The DNC filed the present complaint with the Commission on February 28,2008

ARGUMENT

I. THE MATCfflNG-FUNDS PROGRAM'S SPENDING LIMITS DO NOT APPLY
TO THE MCCAIN CAMPAIGN

A Smnmtnr MffPaln hm • PniMfltnflAnal Hi«ht tn \VithHi-aw Vnan fh* PHmarv

The U S Supreme Court in Buckley v Valeo recognized a candidate's constitutional
right to spend unlimited funds on election activities, holding that the Tint Amendment requires
the invalidation of ceilings on overall campaig" expenditures " Buckley v Valeo. 424 U S
1, 58 (1976) The Buckley Court was faced with two sets of spending limits One set was
automatically imposed on all presidential candidates and the other was accepted voluntarily by
candidates in conjunction with public funding Federal Election Campaign Act Amendments of
1974, Pub L 93-443 § 404(a) (Oct IS, 1974) The Court overturned the generally applicable
spending limits because they restricted candidates' First Amendment rights The Program's
spending limits were upheld, but only because they were voluntary a It is for this reason that the
Matching Fund Act and its implementing regulations do not impose any. restrictions on a

11 U. it3
'•id. 14
18 Richard DBVU AIT 16 (MKhed hereto « Exhibit 9), Wtfkini Aff 1S
11 Letter from Trevor Potter, OownlCounwl, John McCun 2008,100, to DividMiion,FECChtinnMi(Feb 25,
2008) gitttlDg Letter from MtfthewS Bagman and Scott E Thomas, AttOfMyB,Dickitem Shapiro LLP, to lYevor
Potter, OcnenUCounael, John McCain 2008, Ine (Fcb 25,2008) (omphans added) (attached hereto ai Exhibit 10)
aBHcJ^diroctiycc<npaTed a candidate*! dec»on to participate m
choice to ̂ ohintinlyliinn the 1U8 (>fco«mbutioiiite
candidate ft. at 57 n 65



candidate's ability to voluntarily withdraw from the Program The Commission itself has
expressly recognized that the Program must remain voluntary to be constitutional As the
Commission emphasized in its Gephardt Advisory Opinion ("Gephardt" or "Gephardt Opinion"),
it is the voluntary nature of the Program that is so ftmrimnentnl

The Supreme Court held that the voluntary nature of all of the
public funding programs permits the related expenditure limits,
while simultaneously striking down expenditure limits that were
not voluntarily accepted as part of a public funding program Fed
Election Comm'n Adv Op 2003-35 at 3 (Gephardt), available at
http //saos nictusa com/aodocs/2003-35 pdf (emphasis added)

r,ji Unless the Program affords presidential candidates a voluntary decision to participate —
,-1 and, more fundamentally, not to participate— its spending limits are indistinguishable from those
'M invalidated by Buckley and its structure is unconstitutional Common Cause v Schmitt. 512 F
7 Supp 489, 49S (D C 1 980) ("Candidates, the constitutional rationale goes, are permitted to
? forgo their own right to private contnbutions and unlimited expenditures in exchange for
JjJ (exclusive) financing from the public coffers This is a voluntary decision made by the
r j candidate, presumably, because the candidate believes that his or her political communication is

enhanced by public funding, even given the restrictions ") Accordingly, Senator McCain has a
constitutional right not to participate in the Program, and may therefore decide to accept or reject
public funds after individually weighing each action's consequences Republican Nat'l Comm
v Fed Election CfcfflliBi'Pi 487 F Supp 280, 286 (1 980) (in upholding the Presidential Election
Campaign Fund portion of the presidential public funding program the Court said, "the candidate
has a legitimate choice whether to accept public funding and forego private contnbutions")
(summarily afTd 445 U S 9SS (1 980)) See generally. Roaenstielv Rodriguez. I0l F 3d 1544,
!S49(8thCir 1996\ Vote Choice v DiSteftno. 4 F 3d 26 (1st Cir 1993)

B The McCain Camnaion Never Accented Matching Funds. Which !• theMfm ^jg^jigjgg^^gj^^g^w^jggggj^^^ggjg^jgjjiigjgfg]jgjj^jggffgi^^g^^^^^^f_jfjfjgg^j^^^g^

Ml anH Remlafnrv Trlown* flip AnnHeaMnn nt Pmoram Snendincr

The McCain Campaign never received or accepted matching funds Nor does the DNC
allege that it did Under the statutory and regulatory conn îea of the Program's legal framework
and the principles of Buckley v Valeo embodied therein, this undisputed fact means that the
Campaign is not bound by the Program's spending limits It is a necessary corollary of BlddfiX
that a candidate voluntarily binds himself to spending limits only through the jscejg of
associated ntF**""g funds "Congress may engage in public financing of election campaigns
and may condition acceptance of public funds on an agreement by the candidate to abide by
specified expenditure limitations " Buckley- 424 U S at 57 (^ynphflffig added) Thus, the import
of Buckley is that (a) a candidate's decision to participate in the Program must be voluntary, and
(b) a candidate surrenders his constitutional right to unlimited spending only if he rjEejyes. public



funds See. BucklfiX, 424 U S at 95 ("[A]cceptancc of public financing entails voluntary
acceptance of an expenditure ceiling ") M

Consistent with Buckley, the Commission's regulations make dear that spending limits
do not apply to a candidate unless that candidate has actually received public funds under the
Program

The expenditure limitations of 11 CFR9035 1 shall not apply to a
candidate who does not zsssm matching funds at any time during
the matching payment period 11 CFR § 9035 1(4 (2007)
(emphasis added)

o
£; Accordingly, under section 9035 l(d) of the regulations and in step with the principles
r] underlying Buckley, spending limits are not applicable to the Campaign because it never
,<.i accepted public funds under the Program
fM

"^ C. Commission Practice Hai Been to Recognize that Candidate! Mav Withdraw
Prior to the RecaJnt of Federal Fimdio * ™vf ™ W¥ r*wnn vi ff f¥Wft« f win"

.-..-.'vw

IM hi the past, the Commission has faithfully administered the Program in compliance with
Buckley by recognizing the Program's voluntary nature Neither its action nor inaction has ever
impeded the withdrawal of any candidate's matching-funds application In feet, it has limited its
involvement to simply recognizing candidates' withdrawals and notifying the Treasury
Department of candidates' consequent meligibihty In the only available interpretation by the
Commission of its role in the withdrawal process, the Commission in its Gephardt Opinion said
it would simply "withdraw a certification of a candidate's eligibility to receive Matching
Payment Act funds prior to the payment date upon receipt of a written request by the
candidate" under normal circumstances Gephardt at 4 (emphasis added) Gephardt's "holding",
then, prescribes at most a purely ministerial role for the Commission in recognizing an eligible
candidate's ultimate refusal to participate in the Program Indeed, Congressman Gephardt was
told the Commission would process his withdrawal in one business day—just long enough to
"deliver a certification withdrawal to the Secretary of Treasury prior to his issuance of
payments" Id Consistent with BucJdg, past Program participants have established mirtchmg-
funds eligibility and elected subsequently to refuse public funds QfrfuP1* at 3 (The
Commission's previous resolution of similar issues is consistent with permitting rescissions prior
to the payment of any Matching Payment funds ") Then-presidential candidate Howard Dean
was declared eligible to participate in the Program in June 2003, but declined public funds on

n Statutory provisions and legislative history alsospeaJcofo^iajejpiofpubUcfimo^umemoinentwhena
candidate's voluntary commitment to the Program's spending louts becomes binding Sea. Republican Nat'l
CojDDLi487F Suppat2U(^erethecoiiditioniiniposedbyCongreei^^
donotmfrmgeutwntheFimAiiieixImemn^ 955
(1980)) SMUte HR Rep No 94-1057.at54(1976)(Conf RcpXngmteLll 1976USCCAN 946,969rn>e
fenuumng prevuuoni of mil section transfer into IheActihonpnrviHOiiiof 18USC 608 which imposed
expenditure luuitAUou on presidential candidates, conditioning their application, m accordance with the Supreme
Courfi decision m Buckley v Valeow upon the affCTptincB of public fhiainTff|g **)



November 12, 2003.24 Similarly, Repubhcan Elizabeth Dole withdrew her matchmg-funds
application on December 17,1999 aftoqiialifying earlier that year2* Commission precedent has
thus established a ministerial role for the Commission that carefully preserves candidates'
autonomy as outlined inBUfiUey.

Nothing should fundamentally alter the Commission's normal practice here Moreover
its current lack of quorum is not cause to depart from Commission precedent or from Buckley's
mandate of a voluntary program Senator McCain's right to not participate in the Program is
equal to that of past candidates He contemplated participating in the Program, and qualified
through the eligibility process in order to be able to do so, but eventually exercised his right to
voluntarily withdraw his Matching-Funds Application His February 6,2008 withdrawal letter

*-i was therefore effective, at the latest, "upon receipt*1 by the Commission unless Senator McCain
^ had actually received public funds under the Program any tune prior to his withdrawal, which he
^ had not Had a Commission quorum existed on February 6,2008, doubtless the Commission's
,lt exercise of its ministerial role would have closely mirrored the Commission's two-day
f-v processing of Elizabeth Dole's withdrawal the Treasury Department would have been informed
^ forthwith that Senator McCain was no longer entitled to receive federal matching funds due to
(=T his withdrawal from the Program M

D The McCain Camnaisn Did Not Grant a Security Interest in Matchinv-

The DNC argues, without basis, that Senator McCain "pledged matching funds as
collateral for a loan to his campaign," and has therefore surrendered his constitutional nght to
voluntarily withdraw from the Program In so arguing, the DNC incorrectly relies on language
in the Gephardt Opinion that discusses pledging matching-funds certifications as "security for
private financing "

The DNC Complaint attempts to make much of the met that the Gephardt Opinion states,
as a factual condition precedent, that Congressman Gephardt had not pledged the certifications
his campaign had received from the Commission as collateral for a private loan Complainant
DNC completely misconstrues the reasons mis was relevant to the Commission, and suggests
that the Commission created a new standard that would restrict withdrawal of an eligibility
application for the matching funds system Even apart from its constitutional shortcomings,27 the

* Letter flan Howard Dem, preiideatitl candidate, to ElknWemtnub.FEC Chair (Nov 12, 2003) (hereinafter
Dean Letter) (attached hereto u Exhibit 1 1)
23 Letter from Elizabeth Dole, US Senator to Scott Thomas, FEC Chairman (Dec 17, 1999) (hereinafter Dole
Letter) (attached hereto ai Exhibit 12)
* Elizabeth Dole's letter was received by theCommiwon on December 20, 1999 The Commission notified
Treasury of her Withdrawal on December 22, 1999 Sea Dola Letter. Fad Election Cnmm'n. Tha ReentdfifFeh
2000), lyjibhlftjihttp //www foe gov/paTrecoraV2000/f*00 pdf

The statement n Gephardt rogardnn the pledge of certiflcationi at collateral n no way rapmentB a
ccfiititutienahy penniiiible barrier to voluntary withdrawal from the |iiuaiaui llwmjidpfflfltt theory embodied

Provided public
monies have Mrt been released, me govenmert has provi^
"ma1* TheonryralevmteYemfbrpnfpoief oftnggwin^
is the acceptance of public flmds Prrvate agreements mat take place maiteipation of such a release have no

8



DNC's interpretation is contrary to both the language and likely purpose of this phrase in the
Gephardt Opinion (and ignoring the net that the Commission can only lawfully establish a new
regulatory standard through a notice and a comment rulemakmg, not through an Advisory
Opinion)21

The more likely reason the Commission noted a bank's lack of security interest in
Congressman Gephardt's certifications was that its regulations prescribe certain procedures to

as security Under 11 C F R § 100 82, a loan secured by
primary matching-funds certifications satisfies the Commission's loan security requirements
when

rvi (TV) The Loan agreement requires the deposit of the public
'- financing payments, contributions, and interest income pledged as
rjl collateral into me separate depository account for the purpose of
^ retiring the debt according to the repayment requirements of the
j> i

"^ (v) In the case of public financing payments, the borrower
~ authorizes the Secretary of the Treasury to directly deposit the
?, payments into the depository account for the purpose of rearing the

debt 11CFR f 10082(eX2XivHv)(2007)

These procedures appear to protect the Secretary of the Treasury when public
payments have been pledged as a security interest By requiring that public financing payments
be placed in a separate depository account when such payments collateraiize a loan, the
regulations assure that the Treasury Department does not race uncertainty about who is entitled
to receive the payments It is logical, then, that the Commission recognized these practical
implications when it authored the Gephardt Opinion29 Nevertheless, the fr"g™g» has no
applicability to the current Complaint in any event because (as explained in detail below) both
the Bank and the McCain Campaign agree there was no such security interest

The Loan Documents, reflecting the Parties' clear intent, did not create any security
interest in any matching-funds certifications Under Maryland law, which the Parties agreed
would govern the loan transaction and which is based on the Uniform Commercial Code, a
security interest is "an interest in personal property or fixtures mat secures the payment or

fbimance of an obligation " U C C § l-201(bX35) (2008) Moreover, "[the creditor] cannot

beerin§j on tho relationship between the ajpvenunent and DIB candidate, which is the solo basis lor raenQfying a QJUJ}

Sfifi2USC |437flJ>) 0008) (-Any rule of law which is not stated m this Act or m chapter 95 or 96 of Title 26
miy be initiiMy proposed by the Commiuim
section 438(4) of this tub ")

Alternatively, the statement could merely be a recapflnlatiOB of the facts, n dicta, that had been presented ID the
Commission for pmposes of raideniigtl»K The Gephardt committee liad stated that "the
^^ODOOttBattQQ 8 €0a l̂̂ lGsVDQD WIU DOC D6 D10QB6Q aV apQGUsTIOr IOsT HaV lOaVI ODnBasai ••••» ̂ JOOUlUliBBO • V0CQDsttD8s?BiDQD Of

its puftcyBtioii n the Matching Payment Act's public Jundnia program * Qsfibsdist2 AdvwxyopniojDsare
genereUy couched SB tenns of roe facts presented by the party seeknn the opnuon But the lacilaliun of ttjose facts
An mm mtfmt mmmmtmt l/Lmmi dmtmmm %tmmtmmmmt tmtmml mmtmMmmmmmmmmml k»aul«Mk mmm mmJmtmmtfmammmt mtmmtfmmUUOT HOv OlDID KDBK ^BBjT UvwQUlO flv^BU IvBHDvlDBDvB DlDBim QB WDWOUBilK BIBUBB



have an enforceable security interest where there is no security agreement signed by the debtor"
Tllyh1ITm F«rdware v TiflmFPftTti *M A M 21si 71Q f^ 1QOT) A security agreement must
not only evidence the Parties' intent to create a security interest in an item of property that is
clearly defined, the agreement must also include the debtor's specific grant of a security interest
to the secured party Jd. at 399-401 Indeed, the "granting wads" are the sine qua nog of the
security agreement—"necessary to indicate the intention of the parties to create a security
interest, and in the absence of such words, it seems rather clear mat the parties did not intend to
create a security interestH Id

The Loan Documents included a Security Agreement, and its operable provision
expressly excluded from the grant any and all interest in public matching funds, as follows

N F

^ GRANT OF SECURITY INTEREST For valuable consideration,
, . Grantor grants to T-atifter a security interest in the Collateral toi'j jmaaaaB-^MMiiiy irr r*~m*im it T-r-Kaaaa*—I'HflFTT* ir* **ffr Tpm"""Tna •»»
^ secure the Indebtedness and agrees that the Lender shall have the
••-•* rights stated in this agreement with respect to the Collateral in
^ addition to all other rights that Lender may have by law

£ COLLATERAL DESCRIPTION The word "Collateral" as used
:--j in this Agreement means inventory, equipment, accounts [and

other property] Grantor and Lender agree that any
certifications of matching funds eligibility, including related rights,
now held by [the Campaign] are not themselves frying pledged as
security for the Indebtedness and are not themselves collateral for
the Indebtedness or subject to this Security Agreementw

The Parties* intent was also plainly embodied in the Loan Agreement, which likewise
excluded matching-funds certifications from the description of "Collateral" "It is expressly
understood and "H'ccd tf»** 'Collateral* specifically excludes *nv cerTificationa of ffjitiftjrhinff fifflKl
eligibility now held by Borrower and/or John McCain and any right, tide and interest of
Borrower and/or John McCain to receive payments thereunder1131 Here, the Parties
unambiguously expressed their intent to exclude matching-funds certifications from the Security
Agreement's operative grant, so the Loan Documents are properly not subject to any alternative
interpretation SeeCanarasv Lift Truck Services. Inc. 322 A 2d 866,873 (Md 1974) ("Where
a contract is plain and unambiguous there is no room for construction and it must be presumed
that the parties meant what they expressed ") The feet that the Parties did not, and did not
intend to create any security interest in any matching-funds certifications is confirmed by
Jonathan Macey, Sain Hams Professor of Corporate Law, Corporate Finance, and Securities
Law at the Yale Law School and an independent expert in banking law who, upon examining the

30 Security Agreemem (as modified), it 1 (empbam added) Even prwr to modification, the defmmon of
"Collaterir n the Security Agreement specifically ocJudejL in substantially similar form, matching ftmd
certificatioDB Security Agreement at 1
lllx>anAgreeraem(asniodified)lBtS(eniphasBsxlQ^d) Even prior to modification, me definition of "Collateral"
m the Loan Agreement specifically fljcJadai. m substantially similar form, matching rand certifications Loan
Agreement, at 5
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'at no tune
secured by matching funds certificates

The DNC's suggestion that the Campaign "made a current pledge and encumbrance of
future rights to receive funds" through the Loan Document language that describes the excluded
certificates as those "now held"33 is misguided in law and in fact Among other fundamental
shortcomings, it is simply not possible, as a matter of commercial law, to create a valid security
interest by implication See Haft v Haft.671 A2d413.417rDel Ch 19951 r*[qt is elementary
that the intention necessary to form a contract is not found in the private subjective mental state
of either of the parties ") As explained more fully in the attached expert opinion letter of
Professor Macey, the DNC's argument that the Loan Documents' silence as to future

'̂  entitlements somehow implies that future certifications are included as collateral is "logically
Jl flawed and at odds with the Uniform Commercial Code nM

rj
r-t Moreover, the Bank's attorneys at Dickstein Shapiro LIP stated unequivocally that the
•"••I Bank never received a security interest in matching-funds certifications, before or after the date
^ of the Loan Documents

[T]he bank does not now have, nor did it ever receive from the
<\\ Committee, a security interest in any certification for matching

funds Any finding or determination to the contrary would be
wholly inconsistent with the language of the loan documents, the
intent and understanding of the parties and basic principles of
banking, security, and uniform commercial code law

Instead, the Bank and the Campaign understood that "[a]ny certifications of matching funds
eligibility, including related rights, now held" included any certification the Campaign held or
was to receive based on all submissions for funds during the Campaign's period of eligibility in
the Program (Hence the inclusion of the words "related rights ") As the President of the Bank
states in his attached affidavit,

At the tune when each of the Loan Documents was executed and
delivered by the Campaign, the Bank intended to expressly exclude
any present and future right of the CaBipflig" to Matching Funds as
collateral for the Loan, notwithstanding any date reference
pertaining to when certifications for Matching Funds might come
into being The reason why the Loan Documents staled that the
exclusion (from collateral for the Loan) applied to Matching Funds
entitlements 'now held1 (as opposed to 'now held or hereafter
acquired') was because the Bank's attorneys advised the Bank to

M Expert Opinion, Profeuor Jonathan Macey 1 (Much 14,2008) (hereiiiiftoMeceyOpmion) (attached hereto u
Exhibit 13)
"FECQmiplMi^DemocnrticNitioiitl Committee 5 (Feb 25f2008)(heremifterDNCCompIwnt)
34 Micey Opinion 5
35 Letter from Matthew S Bergman end Scott B Thomv, Attorneys, DickstemShepmjLlJ1, to Trevor
OenertlCounid, John McCmm 2008, Inc (Feb 25, 2001) (emphMUtoVtod)(itt^ed hereto •$ Exhibit 10)
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do so, in order to avoid any inconsistency within the Loan
Documents that could arguably anso pursuant to the 'Additional
Requirement' section of the Loan Documents M

Thus, the Parties intended to exclude from collateral any present and future right of the
Campaign to matching-funds certifications, regardless of when those certifications came into
existence

Similarly, the DNC misconstrues language in the "Additional Requirements" section of
the Loan Agreement as allegedly creating a "present encumbrance, however conditional, of the
Campaign's firture interest in any entitlement to matching funds The Campaign did agree to
reapply to the Program and separately grant to the Bank a security interest in any future
matchmg-funds certifications it might obtain but only in the event that the Campaign withdrew
from the Program in 2007 and then lost the New Hampshire primary election by more than ten
points (and made a similar promise in the December 17 Loan Modification Agreement), but that
conditional promise did not create a security interest At most, the language contractually bound
the Campaign to do something in the future, should the conditions precedent occur (which they
did not) While failure to perform this obligation could possibly create an action against the
Campaign for breach of contract, mis does not transform the promise into a security interest
Professor Macey confirms this conclusion, stating that

[The DNC's] interpretation of the text confuses an agreement to
potentially grant a security interest in the future with the actual
granting of a security interest On the contrary, by discussing the
agreement to possibly grant [the Bank] a security interest in the
future, the text instead reaffirms that the Campaign had not already
granted [the Bank] a security interest in this part or any other part
of the agreement

This same analysis applies to the contractual provisions that prevent the Campaign from
exceeding the Program's spending limits or prevent it from granting a security interest in the
matching funds certifications to anyone else These are contractual obligations which give
additional protection to the Bank, but cannot give rise to a security interest, as they do not
contain the requisite granting language Moreover, they do not, as the DNC Complaint
erroneously asserts, lead to the conclusion that an implied security interest has arisen

The Loan Documents' language is clear and explicit on this score Even if it were not,
the law is clear that "if the language under consideration is ambiguous or uncertain the court
must then determine the intention of the parties" CBJUJOS, 322 A2d. at 874 Notably, as the
affidavits of officers from both the Campaign and me Bank mate
secure the subject loan with every asset of the Campaign QCjgt matching-funds certifications40

This is hardly surprising, given that both the Campaign and the Bank relied upon experienced

MWatkiniAff17
"LLDmvuAfM6
11 DNC Complaint 5
M Macey Opinion 3
40 DtVtt Aff 14, Watkmi Aff 15
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election taw counsel advising as to the prudence-Hinder the most conservative interpretation of
existing guidance, including the Gephardt Opinion—of excluding the matching-funds
certifications from the loan collateral in order to preclude even a potential argument that the
Campaign had somehow foreclosed its right to voluntarily withdraw from the Program41

E» The McCfrjfi Campaign Is Not Bound. Under a Contract Law Theory. To

Mfltwhr Rv Ibtehllflhlna Pmaivm KHvlMIMv nr Rv finhmlttlBa Hhm fmntitAmtm

The McCain Campaign did not commit itself to accept public funds and comply with the
(I) Program's spending limits simply by establishing eligibility for the Program Yet, the DNC
jj, wrongly equates the Matching-Funds Application and the establishment of Program eligibility
r,j with the actual acceptance of public funds, as if those events were constitutionally equivalent
r-t under Buckley 42 Its argument then, is that establishing eligibility itself is sufficient to forever
:'"-J bind a candidate to the Program and to its spending limits fiucJd&Z forbids this result As
^ discussed, the Program must be voluntary And the Program is not voluntary if a candidate must
o irrevocably tie himself to spending limits merely to ask the Commission if he is qualified to
,x-, receive public funds By submitting the Matching-Funds Application, the Campaign agreed only
^i to abide by spending limits and other Program conditions if it accepted public funds during the

2008 primary election 11 C F R § 9035 l(d) (2007) ("The expenditure limitations of 11 CFR
9035 1 shall not apply to a candidate who does not receive rmrtchinp funds at any tone during the
matching payment period ") (emphasis added), see also 26 U S C § 9033(b) (2008) (providing
no statutory barrier to withdrawal of eligibility) The Campaign cannot be deemed to have
effectively accepted public funds, and therefore be subject to spending limits by only taking
steps to establish eligibility to participate in the Progn

Seeking credibility for its supposition that the McCain Campaign is bound by virtue of its
initial submissions and candidate letter, the DNC relies exclusively—and erroneously—on
Gephardt's "binding contract1' language, which Gephardt used to discuss the Program's
eligibility process Gephardt was quite obviously invoking contractual terms only by way of
analogy * For example, when Congressman Gephardt asked whether he could defer payment of
Program funds, the Commission replied by saying that the Commission and the Treasury

41 DecmiK the McCain Campaign nude no pledge of • lecunty interest in the matchmg-fundi certification*, the
DNC'a allegation that the McCain Campaign violated FBC reporting requirementi by inaccurately stating on the
Schedule C-l that the collateral far the km doe* not awlufc "certification for federal inatchm^
financing" n without merit
41 This IB abo an argument at odds with the net mat its own Oiair, Howard I>ai^e«abliihed eligibility ami then
withdrew from the Program and ibj spending laniti) m the 2004 cycle
41 Immediately after suggesting that the tew of cojttracls|)rovidei fee proper fail to
Comnusaion proceeded to anaryzB the question whether withdrawal • pernuttod n light of due voluntary nature of
Aepro«rm and Ifae quid oro quo «»lv«MmphM«^ ThB inatyiis
yielded the correct coriduiion that wrtMn^ Indeed, given
that wimdrewalnpennitted any tiBMbefbn
referring to the application for lunda aa cmtmg • "binding contract * Ai statedi though, the Gephardt Comnuaiion
viewed the contract baied analyiia ej notfamg more trian a uietul analogy Ganh«tfctf irThaCommtttaflwiilMt
to reconaider itt decision to participate m the MatchuigPaynMrt Act public ftadoig program aiidn
whether the Comnuaiion would content to • rnaciiiion of thia cuuuact") (emphm added)
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Department Mlack[ed] discretion to delay certification of eligible payments or payments of
certified amounts" because of statutory requirements Gephardt at 6 ("Thus, the Commission
and the Secretary of the Treasury lack discretion to delay certification of eligible payments or
payments of certified amounts Consequently, requests for such delays cannot be granted") It
correctly made no mention of contractual obligations to Congressman Gephardt or to other
presidential candidates The Commission only referenced statutes and regulations because it is
bound by statutes and regulations—not contracts-Hn administenng the Program Simply put, if
the Commission is not actually bound by a contract in administering the iH«gtmn1 candidates
cannot be forced to participate in the Program on the theory that the Commission has not yet
"rescinded** a metaphorical contractual obligation

The Commission in Gephardt could not have intended the contractual analogy to be taken
literally because under applicable adimnistrative law concepts, an award of rnatchingruri^
performance of a binding contract In administrative law terms, an award of matching funds is a
"license", and the process of determining whether a candidate qualifies for such an award is
"licensing" Sfifi 5 U S C §§ 551(8), (9) (2008) (Administrative Procedure Act definitions of
"license" and "licensing") Licensing, in turn, is a type of adjudication S&5USC §551(7)
(2008) The license here is a conditional one—it comes with regulatory restrictions attached
Candidates know this, and hence they know that when they accent public matching funds they
become subject to restrictions on expenditures and other limitations But none of this transforms
the mere submission of an application, and the Commission's processing of the application, into
a binding contract If this were properly viewed as a binding contract, such that a rescission
must be requested and approved by the other party to the contract, then presumably other
fundamental contractual rights and remedies would be available, including the right to bring a
breach of contract suit against a party unilaterally rescinding a contract Surely the Commission
could not, in this case, seek an order of specific performance requiring a candidate to accept
matching funds, nor could it sue for damages to recover its administrative costs if Senator
McCain had pulled out of a race before receiving public funds Establishing matching-funds
eligibility is a public administrative process, not a contractual one

The same would be true with typical licensing at other federal agencies, such as the
Federal Communications Commission's (the "FCC") licensing of broadcast rights In that
instance, a company applies for a broadcast license with the FCC, and the FCC checks over the
application to ensure it is in proper form If the company later decides to withdraw its
application, administrative law principles would not dictate that there had been a binding
contract created between the company and the FCC To the contrary, if the applicant decided to
withdraw the application before it is ruled upon, that would be the end of the matter
Government agencies process applications for licenses all the time, and applicants change their
mind about whether they want licenses all the time But neither agencies nor courts analyze this
process in terms of the law of contracts, and the Commission should not conduct the regulatory
analysis through such pnsm here *

44 Even if thu proem u analyzed as a contract, where a poriy hn noderaditielf (or iiothMwiie) unable to fldfilU
condition of Ibe contract^ it thereby refenoi tho odior pvty of iho racjuuounit OMC the cofKhhon bo not Sceiey.
BMOMV BnttolDev Co.4Q2P2d S39.S6SfCri 1965)(MEadipvlytoicontncthMldutytodowlutttlie
contract pramppofoi ho will do to •cconpluh ill pupooB Thus, *[•] porty who pravonti flilfiUnont of •
conditran of his own obligation cnnotralyonsuchacoixiitiontodefetthaownhibiuiy'") Assuch,
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F« The McC*fa QiiDDiitai It Not Bomd to ApMPt M^trigfrhrFBHiPf fflild

BHrlMIHrlfrAl̂ toSfrfrl̂

The DNC argues that the McCain CannNugn lecaved Ma rnatenal, financial benefi
the certification of eligibility for matching finds through the ability to avail itself of the
automatic right of access to the ballot; in some stales,'̂  and imphes ttiai tbs *1)eriefitM somehow
requires the McCain Campaign to accept matching funds and adhere to spending limitations
This argument is simply unfounded BlKate specifically establishes that a candidate is subject
to spending limitations only when he has accepted pubhc matching funds Neither gucJdgy. nor

00 any other existing authority supports the DNC's theory that the McCain Campaign is bound to
ro participate in the Program because it obtained what the DNC incorrectly and vaguely

as some form of "material financial benefit," through the McCain Campaign's use of Program
•-•* eligibility to obtain access to the primary ballots in select states To be clear, measures used in

J some states that allow Program-eligible candidates to qualify for presidential-primary ballots are
^ meant to provide states with a convenient method to measure a candidate's electoral strength
Q See, eg. IS Del Code Ann § 3183 (2008) (directing each political party's chairperson to
x submit a list of candidates "who have become eligible by the close of business on the preceding
r-,j day to receive payments from the Presidential Primary Matching Payment Account of the

Internal Revenue Code") In essence, states view the matching-funds eligibility application at
the federal level (which includes a demonstrated level of financial support across a broad range
of states) as a sufficient proxy for electoral strength to qualify such candidates for the primary
ballot in that state Notably, in no state utilizing this process does a candidate encumber—or
even submit—the actual certifications authorizing him to receive matching funds Rather, the
showing is merely one of eligibility, which for the reasons we explained above, do not bind a
candidate to the Program, nor subject him to its associated spending limits

n. OFFICIAL COMMISSION ACTION IS NEITHER REQUIRED NOR
APPROPRIATE TO EFFECTUATE THE MCCAIN CAMPAIGN'S PROPER
WITHDRAWAL FROM THE PROGRAM

As articulated above, the McCain Campaign has a right—and properly exercised that
nght—to voluntarily withdraw its Matching-Funds Application because it had never received
any pubhc funds from the Treasury Department To the extern the Gephardt Opinion is read to
suggest that advance FEC approval is requued before a candidate can voliints^
participation in the Program, as the DNC suggests, such reading is flawed for several reasons
Most fundamentally, such a requirement would represent an unconstitutional prior restraint on
the exercise of protected five speech rights, given a candidate's First Amendment nsjht to
conduct a campaign without spending limits See generally. Buckley. 424 US 1 No
proposition of Fust Amendment law is more clearly established than that the exercise of
protected speech rights cannot be made conditional either on the discretionary approval of an
administrative agency, or on an spproval process mat has rio efiecti\^ time Imiit SeeFW/PBS.

the FEC u unable to fulfill • cooditioo (nlone the Cunpugnfhnn the Program) of the contract, it i^
43 DNC Complaint 6
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ine v City of pajlflff &*" s 215 (1990) (holding that "a prior restraint that fails to place time
limits on the time withmwmch me dec^^

Moreover, even if the Gephardt Opinion is construed as requiring the Commission's
approval of withdrawal, and insofar as the Commission is unable to perform what in any event
must be no more than the ministerial (booldceeping) function of rulmg on such requests promptly
(because it lacks a quorum or otherwise), this violates the candidate's procedural due process
rights The ability to conduct one's campaign without spending limits is a significant liberty
interest foggj yfRffgfflflffY Roth. 408 US 564,572 (1972) (protected liberty memoes not
just freedom from bodily restraint but other rights grounded in the Constitution) A candidate
cannot be deprived of such an interest without a timely hearing and decision See I^gtm y

^ Zimmerman Bnijfi Cpr 455 US 422 (1982) (procedural scheme that allows protected
en entitlement to be extinguished through administrative delay violates due process) If the

j administrative scheme, as structured or as administered, fails to provide a timely decision, it
-"' effectively extinguishes the liberty interest in question, and does so in a manner that violates both
2J procedural and—because of the core First Amendment interests implicated—substantive due
<-.% process
o
<o Interpreting the Gephardt Opinion as establishing a Commission approval requirement in
><J this regard also defies basic tenets of administrative law The Act dearly distinguishes between

rules and regulations, on the one hand, and advisory opinions on the other, and in met prohibits
the establishment of a regulation through an advisory opinion Sfi&2USC §S 437f, 438 (2008)
The Gephardt Opinion therefore cannot be invoked as the basis for any requirement not set forth
in the Act or in any regulation The statute provides "Any rule of law which is not stated in this
Act or in chapter 95 or 96 of Title 26 may be initially proposed by the Commission only as a rule
or regulation pursuant to procedures established in section 438(d) of this title " Id. at § 437f(b)
Consequently, insofar as the Gephardt Opinion is construed as either requiring advance
Commission approval to withdraw (or, for that matter, as precluding withdrawal when
funds have been pledged as collateral, or as treating applications for m«tr-hing funds as binding
contracts), the requirements are invalid because they were not adopted through an official
rulemakmg procedure

For all of these reasons, an affirmative vote of the Commission (at such time as it has a
quorum) is not required to effectuate the McCain Campaign's withdrawal from the Program
Any interpretation of the Gephardt Opinion that might support such a requirement should be
disclaimed to avoid the senous constitutional and statutory issues that such a reading of the Act
would present Indeed, there is ample evidence that the Gephardt Opinion did not envision any
requirement of an affirmative vote of the Commission before permitting rumre withdrawals The
final sentence of the Commission's analysis states mat "the Commission cautions mat it must
receive any such written request no later than December 30, 2003, to provide the Commission
with one business day to deliver a certification withdrawal to the Secretary of Treasury prior to

of payments on the first business day of the Presidential election year
4 The clear implication is that the action of processing a request to withdraw is purely
ministerial, and the Commission has no discretion to deny a written request to withdraw before
funds are disbursed This, of course, is entirely consistent with the voluntary nature of the
Program and the quid pyp quo structure it represents A candidate cannot be forced to apply for
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matching fends, and certainly does not need to obtain the Commission's approval before
applying for funds Similarly, a candidate cannot be forced to abide by spending limits before
public matching funds are received— nor can he be forced to obtain the Commission's approval
before withdrawing an application for matching funds

CONCLUSION

Senator McCain properly exercised his right to not participate in the Program He folly
retained this right because he never accepted public funds, and is therefore not subject to the
Program's spending limits in light of his recent withdrawal Buckley, the Primary Matching
Payment Account Act's terms and legislative history, Commission regulations, and past Program

5 withdrawals all establish mat to the extent the Commission takes any action on Senator
U McCain's withdrawal notice, such action must be ministerial in nature only, and given the
r,j discussion on the merits described herein, would merely validate the proper withdrawal notice
>«f filed with the Commission on February 6, 2008

O
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Respectfully Submitted,

flfvJ
FnedProfessor Charles
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Professor Thomas Memll

Trevor Potter
Todd Stcggerda
Counsel
John McCain 2008, Inc



MCCAIN
August 13.2007

Hie HooonUe Robert D Lenhard, Chamnan
Federal Election Cooxmiisioo
999 E Street, NW
Washington,DC 20463

'• -J

.
^ AJ a caodttate seeking to become eligible to reoavePresidentrt
^ I certify aiid agree to the following provision as pre«OT^
M $9033 2

^r
^ I In accorftra with 11CFR {9033 2(bXl)t^^
O thatlamieekingthenoinmationoftheReiHiblicinPi^
or of Pmideot in more tfan one Stale I and/or my •uflioiiad oomnuttiee(s) have
<'*•* received inatohiiblo wdLunAiiQBS, ̂ fach in the iggpegaie exceed SStOOO ftoni

zesidentBofeaebofatleafttwnityStateal^iichwitbretpecttoaoyo^
not exceed $250 00

n Puisucntto II C!FR§90332(bX2XI«od/ormyantfaonzedooiiumttee^
nouned nd will not incur (juuifled cunptign expenses n excess of the
expenditurtillinit«ionJpreacnbedby25USC {9035 and 11 CFR §9035

m In accordant wth 11 C1R $9033 l(bXl)i I adox^
of piDvnf that disbuisenienti naae by tOBi nd my of my mtfao
coiniiuttee(>) or agwifi are ojualified canpsisjB BKpenffw as *^M^**>T>* at 1 1 CFR
J90329

IV PinsiisrttollC3R$9Q331(bX&Iaiidiiy
with the dofirnnffltfaftoniequtteaieati set ibi^ mil CFR §9033 11

V UpoatbezequeitofteCaoinissu^Iandmyaatbozi^
supply an explanation of the connection between any disbunement made by me or
my autfaonzed committee(s) and the oamptign is presonbed by 1 1 CFR
§9033

VI Inacooid*ix*witfallCFR$9Q331(bX4),Ia^
^gtiaa lift feaap anrf Htmtmn to ma QmimmMMi all Hf>«iiiiMi«B»i

y books, reowdiCioawfaiig bank nwoidi^



supporting documentation and other mfbnnation that the Commission may
request

As provided* 11 (TO 59033 l(bX5XIandmy aiitho^
keep nd furnish to me Coonniiiion all dooumeotitxoiirelimigtod^sbiviemeatB
and receipts mcloding any books, records (mdiidmg bank records for all
aoeounts), ill doonoMotttiaD nqumd by Oil section (indadmgmoso required to
be mamtamed ante 11CFR §9033 1 IX and other nrfbnnaiioa met the
ComniBsiQo msy request If I or my authoilzed committee(s) milntiiini or uses
umuyuteiued mfan^onooirtammg any of the categories of dm fasted m 1 1
CFR §9033 J2(a), the uuuuiuttBe wifl provide oonyatenzodniiignnfio media, rooh

CFR §9033.120)) Vpcm request, feanenfrtiQiiexplî
<?' system's software otpabibtiessbsJl be provUsdiiid such penmmeJM ire
•'^l necessary to eaqalsa the opeiitfou of the computer syitiem^
'-« ooii^utenzediDfbzination prepared or inainti^^
rj made available•cj

'̂  vm As prescribed at 11 CFR §9033 l(bX$), I and my authorized mfnmitfnf(s) will
•*•• obtain and ibnush to tho Commission opon lepjmt ill documentation relatnig to
^ finds received and disbursements made on ray behalf by other political

committees and organizations associated with me

DC In accordance wrth26 USC $9038 and 11 CFR }9033 l(bX7), I androy
authorized conumttee(s) shau penmt an audit and an examination pursuant to 1 1
CFR §9038 of all receipts and disbursements, including those made by me, all
authorized oommittee(s) and any agent or person anthonzed to make expenditures
on my behalf or on behalf of my anthonzed comnuttee(s) I end my authorized
committees) shall also provide any material reouired m oonnechon with en audi^
investigation, or exammanon conducted pursuant to 11 CFR §9039 I and my
authorized commrttee(s) shall faqhtate u^audrt by making available in one
central location, office space, records and such pcnormd as are necessary to
ffffldmrt tfaff audit f™^ fyat>>fii>*ltftn. Hid ffr*n pay mny ^nvwrrtf rBiritgBd to be
repaid under 11 CFR 59038 and 11 CFR 59039

X Pursuant to 11 CFR 59033 l(bX8X the penonUstedbelowisentrtW
matching fond payments on my behalf; wmcbwiH be deposited into the listed
depository, wmoh I have designated aa the campeum depository Any chanajn in
the mformanon reqmred by this paragraph shaUrxrt be eflfectrveurml submitted to
the Commission mftMttarsunedby me or me Treasurer of my autbonzed
pnncipai i

Name of Person Joseph Schmuclder, Treasurer, John McCain 2008

Mailing Address PO Box 16118, Arlmgtoo, Virginia 22215



Designated
BUT

Address

r j

XI

1 909 K Street. NW
Waihmgton, DC 20006

Pursuant to 11 CFR J9033.1 (bX9), 1! CFR §9033.1 (bXlO), tad 11 CFR
oosHHtf*^

^D IOOOVQBDOO ^WH^L iD0 •nDOQEaU ^••OGUflD
Qmdebno for Presentation In Good Older, including the provision of my

rhnisftndro

iequacmentiof2USC §431 AIM 25USC $9031 Ajfifl wd the
Coxnniiwion^wgalBtKffli it 11 CFR P«rt» 100-300, tad 9W1^
civil poniltiM iDGihidfid in A ooDcuinon igrouiMnt or odiBwifO unposod under 2
USC ^7g«gBnftmyteli;tnyofiny«rthonzed«>imnittee<s)ori^
'• - - -•*IIIBIIXII

XH Puno^tollCFR§90331(bX12XttVtBlevi
diitiibuted by me or my Kirthonzcd ooBmnttee(8) will be ptepated in a mmner
which ensures thtt the ooonnetcisl contitns or is scconnMnied by closed
cspdomng of the onl oomteiit of tfa0 oonuneKcisl to bo brosjdcut in line 21 of die
verticil blanking interval, or is capable of being viewed by deaf udbeanng
unpaired individuals VIA any compatible nesessor technology to line 21 of the

• 11 CFR $9033 2(aXl) roqinrcs the CanHidrte and Committee Agreements and Cernficsnoas to
bo signed by the Candidate

co The Honorable David M Muon
Vice Ghanman
Federal Election Commuaon



BEFORE THE FEDERAL ELECTION COMMISSION

IntheMatterof )
)

John McCain/John McCain 2008, me )

j I, Mary W Dove, Secretary of the Federal Blecaon Commission, do hereby

—ir,j certify that on December 19, 2007, the Commission decided by a vote of 5-0 to
<*
^r notify the Secretary of the Treasuiy mat John McCain/John McCain 2008, Inc are
O
lX-' entitled to receive payment fiom the Presidential Primary Matching Payment

Account m the amount of $5,812,197 35

Commissioners Lenhard, Mason, von Spakovsky, WaKher, m^ Wemtraub

voted affirmatively for the decision

Attest

Date ' /Vo MaryW Dove
Secretary of the O



MCCAIN

CO

O
-co

February 6,2008

VIA HAND DELIVERY

The Honorable David Mason, Chairman The Honorable Ellen Weintraub, Vice Chair
Federal Election Commission Federal Election Commission
999EStreet,NW 999 E Street, NW
Washington, DC 20463 Washington, DC 20463

RE John McCain 2008, Inc

Dear Commissioners

This letter is to advise you that I, on behalf of myself and John McCain 2008, Inc, my principal
campaign committee, am withdrawing from participation in the federal primary-election funding
program established by the Presidential Primary Matching Payment Account Act No funds have been
paid to date by the Department of the Treasury, and the certification of funds has not been pledged as
security for private financing

I will niflkft no further requests for *««trfiiTig-fiind payment certifications End will not accept any
matchmg-fund payments, mrFinfoig the "nfia! Mnognt mid other amounts certified by the Commission in
connection with my campaign's previous submissions My campaign has not submitted to the
Department of Treasury any bank account information and will also inform them directly of our
withdrawal from the matching funds system

Should you have any questions or desire any additional information, please contact my counsel, Trevor
Potter, at 703-418-2008

Sincerely,

Senator-AZ

cc The Honorable Henry Paulson, Secretary, Dept of the Treasury
The Honorable Judith TUlman, Commissioner, Dept of the Treasury Financial Management Service

I Md far br John McCMi

tO t«r 1*1111 AffcglMV VA 22213
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February 7.2008

VIA HAND DELIVERY

Conuiussioner Judith R Tdhnan
Financial Management Service
United States Treasury Department
401 14* Street, SW
Washington, DC 20227

RE John McCain 2008, Inc

Dear Commissioner TiUman

This letter is to advise you that Senator John McCam and John McCain 2008, foe have withdrawn from
participation in the federal primary-election funding program established by the Presidential Primary
Matching Payment Account Act A copy of Senator McCain's letter of withdrawal to the Federal
Election Commission is enclosed

Senator McCain and John McCain 2008, Inc will make no requests for matching payments and will not
accept marching-fund payments, including the initial amount and other amounts certified by the Federal
Election Commission in ^onpffo*1*?11 with previous *>>^Tnf*-<BQfV? John McCain 2008, Fnfi fr*y not
submitted any bank account information to the Department of Treasury

Should you have any questions or desire any additional information, please contact me at 703-418-2008

Sincerely,

General Counsel
John McCain 2008, Inc

cc The Honorable Henry Paulson, Secretary, Department of the Treasury
The Honorable David Mason, Chairman, Federal Election Commission
The Honorable Ellen Wemtraub, Vice Chair, Federal Election Comrmss

| Md far by John Mcdm 2001 |

PO Box 16118 | Arimfton, VA 22215



FEDERAL ELECTION COMMISSION
WAStONGIDH DC 20463

February 19. 2008

BY FACSIMTjr.fl ATS^TI FIRST CLASS MAWf
00

'•'•' Senator John McCain
{T> John McCam 2008, Inc
rj Post Office Box 16118
!!,, Arlington, Virginia 22215

«.;r Re John McCain 2008, be (LRA 731)
O
o:> Dear Senator McCain
|*-J

TTua is in response to your letter dated February 6, 2008, recewed by tne Commission
lateFebruaiy 8, advising Chat you are withdrawing from me Presidential Primary Matching
Payment Program

As you may be aware, in Advisory Opinion 2003-35 (Gephardt), the Commusion
balanced the voluntary nature of participating in the Matching Payment Piogiaai with the
contractual obligations t candidate commits to once be soda and receives Commission
certification of eligibility to receive payments under the Matching Payment Program Tlie
Commission made clear that a candidate enters into a binding contract with the Commission
whm hft wfttnrtftff frg Cimdidafg Agrggrnm-itTi and Cwnflftatiftnii AO 2003-35 The Commission
stated mat it would withdraw a candidate's certification upon written request, thus agreeing to
rescind the contract, so long as fee candidate 1) hid not received Matching Payment Program
funds, and 2) had not pledged the cernfioaoon of Matching Payment Progiam funds "as security
for private financing " Id

, urn ofUMifW your ]fft*r m p rp^ii^* that OM rnrmni

previous certifications Just as 2 US C §437c(c)reqiaredanafiBrniativevoteoffbur
i mnffUBfi to make these certifications, it requires an affirmative vote of four

Commissioners to withdraw them Therefore, the Commission will consider your request at such
tune as it hat a quorum

We note that m your letter, you state that neimer you nor your contmittee has pledged the
certification of Matching Payment funds at security for private financing In preparation for
Commission consideration of your request upones^hshmemofaquorum.weuiviteyouto
expand on the rationale for that conclusion, mduo^ but not minted to addVessmg the following



•JobaMcGun
Febraary 19.2008
Ptfe2

provisions of die loan agreement executed between John McCta 2008, me, and fidelity and
Trust Bank of Bethesda, Maryland on November 14, 2007, aa modified on December 17, 2007

The paragraph entitled "Additional ReqiuiementB*' tet forth in the Affirmative
Covenants section of the November 14 agreement (page 2), u well as the
December 17 modification to rant paragraph (page 2 of the modification)

TTie references to matching funds in the paragraph entitled "Collateral
Descnpnon" set forth in the November 14 "Commercial Security Agreement"
(page 1 of that agreement) (The paragraph contains no zeference to certifications

o> of matching fund eligibility or related rights obtained after January 1, 2008, thus
<x> apparently bringing any roch certifications that might occur within the

paragraph's more general description of the collateral for the line of credit)

The December 17 modification to the paragraph just mentioned (page 3 of the
modification), which removed the reftrence to certifications pnd related nghts
"currently possetaed by grantor or obtained before January 1, 2008" and replaced
it with a reference to certiflcanons or n^its'̂ iow held by Orantor[]'f

We would appreciate receiving any response you choose to make by not later than March
7,2008 If you have any questions, please contact Lawrence L Calvert, Associate General
Counsel, or Lorenzo Holloway, Assistant General Counsel, at (202) 694-1650

Sincerely,

David M Mason

cc The Honorable Judith Tilhnan, Commissioner,
FinanaaJ Management Service, Department of the Treasury



DISTRICT OF COLUMBIA)
)»

CnY OF WASHINGTON )

Personally appeared bdbre me fc Watkms (the

"Affiant"). who bemg duly sworn according to law, deposes and says on oalh, as follows

1 I am me President and (^ of Fidelity & Trust Bai*^

2 Ihawpeisradbiowiea^efte

"Loan") provided by the Bank to John McCain 2008, Inc. (ine "Campaign")

pursuant to a oectain Business Loan Agreement dated November 14, 2007 (as

mrimdcd on December 17, 2007 puisoant to a certamIx>anModifi

glTffftlllffff},

O dated November 14, 2007 (as amended on December 17, 2007 pursuant to me
co

j herembeforc iefeieuoed Loan Mbdificnfion Agreement; the "Securrty
Ml «a>ftM« nm r̂ Avaimggita^ inaffiifwiaBiff anH BgreCBOeDtS

(togelfaer wife fee T-*»f" Am»tfiingnt unH ̂ g Security Agreementy

collectively, fee "Loan Docuiiieuts*>X in each case by and between fee Bank and

3 The T-*>»^ was gAn*"mnmlf^1 in fee «o"»>y1 course of fee Bank's busmess.

imnnlling tin flpatit Jiff «ii» RmiV • aftminfy inteBMt in federal tnafrfiing fiitvla

(fee 'Matching Funds") as collateialfbr fee Loan because fee Can^

to remam fiee to wimdraw fiom fee Matching Fimdsprognmi (fee 'Trognun") at

all tunes ntior ID IDO ̂ JauiDBiBn a rooomt Of anyj ox IVUDCOUIK FunolB DRDDI UDB

Department of fee Tieasiny of me Unned Stages of A any pledge of

MatchmgFimds to secure repayment of me Ix>anmig^
ability to withdraw fion fee Program.

5 TTjeBankostaiiiiiiaiilfeatithadadBonalPSBCun^ibf feelxianwiUiCMitapledaB

of Matching Fonda fltxn fee Campaign TheI/)anwascollatBrahzedwn1i
, mchirimg, wrtnout torflation,

v VMV^MMII tM&k mMUBimn •vwl 4hfcim iwnflvlfwitii'vtfl Awn tflfWMM hnt

DSMDB-2411500v06



not Matching Funds or any of the Campaign's tight; title or interest with respect
thereto The Loan Documents expressly excbded Matching Funds from

"Collateral" for the Loan pursuant to the operative grant clauses (xnluzied therei

and did not create a security interest in any Matching Fimds, past, present or

future.

6 AHhnnaft tha I jmn Dnmtnenhi rrmtomeA pmyiamia enntemplatmg fly

that the Bank nngfa m the future, be granted a security interest m future
certifications of Matching Funds, these proviso

several CDXumstances described m the Ix>an Documents were to occur (wmch

never did)1
«—f
r,--j 7 At the time when each of me Loan Docniments was executed and c^
!3[ fVmn»iont nV FUnlf intended fri gupreMtly amlnnVi any pmnentrnid fiifann* ngnt/if

'X' rfm Pampttign to Matentng l^ifvl. •« enlhrtaml far HM T^IMI, nn»winWfmvlmg any

date reference pertaining ID when certrficantHis for MirichnigFiindsmigte come

into namff The reason why me Lofln Documents stated that the exclusion (from

collateral for the Loan) appUed to Matching Funds entitlements "now held" (as
opposed to "now held or hereafter aoquned") was because the Bank's aOomeys

advised the Bank to do so, m order to avoid any inccusisteDcywnlim the Loan

Documents that could arguably arise pursuaoi to the MAddibond Requirement

section of the Loan Documents (aa described m paragraph 6 above) Such an

inconsistency could arise if the Campaign later gnmted to the Bank a security
ifitenpal ip naftrfuMtiniia fipr ̂ •ighnig ffimda fimf cmmm nttn eflfeet«« a mmlt fif»

withdrawal of John McCain from the PBappMq, the conseojuent nullification of the

August 2007 qua!

JohnMcCammtomeProgiam,andtfaeuwanc^

from that later qualified status However, uwMnow held" language was not

1 If Senator McCam withdrew from thePiognunandniereaftBrniiledtowmorplace
widun at least 10 pniuentajp pobrfa of uie winner of me New Hampshire pnmary (or the
next pnumy or caucus^ ftp Loan Douumonti raouBDd the Campaign to jack to:

u^BankaaecinitynitorejtttithenewMatDhu

2
D8MDB-24I1500V06



intended to create a security interest m any Matching Funds certificates received

at any point daring the penod of eligibility resiiltag from the August 2007
qualification and prior to wffiidYBwal from the Program

8 In aider to penmt the Bank to obtain a pledge of Matchizig Funds as collateral for

the Loan m the future if arcumstBnces warranted it (as descnbedmparagraoh 6
aboveX and in order to preserve the Campaign's nght to Matching Funds

ttffB provuHtmn were mpfr^ted uyfl*1"* the T/oim rVKfliiTMiiitg ***** ft}
!^ required the Campaign to reniamwiorautt

o> Program (inespectrve of whether me Cainr«gn opted to reinamm the Program or
rNj «
*t withdraw from the Program and opt mat a later date)', and (u) prohibited the
^ CainTMign from nsmgnhig, pledging, leasmgtgranm^

umhenng any of the Campaign's ngfat, ttfle or interest in and to Matching
Funds llie Bank determmed that me foiegoiiig pro
necessary and appropnate m the absence of having a secuiity mterest ui and to

9 Further, *tn*m sayeni not

Sworn to and subscribed before me thisjZ^L day of March, 2008
JENFFERA MEJIA

NOTARY PUBLIC
PRINCE GEORGES COUNTY

MARYLAND
MY COMMISSION EXPIRES SEPT flflBMARYSEAL)

Notary

My Commission Expires

If die Campaign ware to withdraw from the Program, ft consequent nullification of all of
its related rigjrts would occur. Hpwpvcrt it was the bank's uudetalBiiriing pat, by way of

Matching Funds certiikatlons, but only tfmeQmqjaia^
of the Prosnin at all timeSi

D8MDB-2411SOOv06
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b .iiMncg5gfcCTiiii5rs»i*«ii»<»Byy<^̂
^BBHM™18™ *̂̂ t*i||giii *̂a>*|!̂ >i *̂s»-|>|^«>i|i"i

?MS^BT?^Cff|iiSfitSi^^
gSya l̂̂ iiiJIM^ illT5gaqri" iTI»lrtM

Uife i»i igji fcajtnMtoy «pil» <!••
toMirtiSEiUSMMMjSSiSffSM



O
O

O

OC

assiaseisssB

ItonqMtopw,

rftMoriiLMfcrrti

iraSbs»
r to MM •«



r-i
O
o
Ml

o
CO



Hi
o
o
N)

O

r-Ji

SB8SBSTB



o
o

r-j

O



Lrt
o
a

r-

O



OTA

O
O

O
f f j



LOAN MODIFICATION AGREEMENT

THIS LOAN MODIFICATION AGREEMENT (to "Modification") is made this __
day of December, 2007, by and between (0 FIDELITY * TRUST BANK, a Maryland banking
ooqxnlkn having an office at 4*31 Cordell Avenue, Betfaesda, Maiyknd 20814 ("Lender"); and (u)
JOHN MCCAIN 2008, INC. a Delaware ooiponrtionhavinganaddressof P.O.Box 161 IS, Arlington,
Virginia 22213 ("Borrower"), AD ct^italted tana iiced b^
attributed to such terms m the beremsfiernibivooed Loan Agreement

WITNE88ETHTHAT:

J™j WHEREAS, pursuant to the teems and conditions of a certain Business Loan Agreement
[7! dated November 14, 2007 (ea the tame may be modified or amended from tfane to rime, the "Loan
^ Agreement"), by and between Borrower and Lender, Bonower obmmed a loan and oerla^
7, aooonnn()0 t̂ions (collectives^
^ and No/100 Dollars ($3,000,000 OCX and

Q WHEREAS, the Loan la (0 evidenced by a certain Promissory Note dated November 14,
c« 2007 (together with any and all extensions, renewals, modifications, amendments replacements and
^ substrtiffloiiameraoforthcre^

ongmal principal amount of Three Million and No/100 DoHars ($3,000,00000), and (u) secured by,
among other things, a certain Commercial Security Agreement dated November 14, 2007 (as the same
may be modified or amended from tone to time, the "SeciirityAgnjementTX
of me aaeeta of Bonower, and

WHEREAS, BaHMMM" IIM BBqpMMfMl thai tha prfruJpal •maimtaf dia \^nmn frtj pnCTHUffd from

Three MOHon and No/100 DoDars ($3,000,000.00) to Pour Million and No/100 Dollars ($4,000,000.00),
and Lender has agreed to menace me principal ainount of the Loan pursuant to Bonower*e recjueet,
subject to the terms and provisions of this Modification which ahaO itself evidence the morease to the
prnicipeJ amount of Ae Loan and Nbte^
the Security Agreement and the on^I^Docuiiien1a,Mnereinaiuypiovided

NOW THEREFORE, for Ten Dolltrs (910.00) and other good and valuable ooniidention,
the receipt and sufficiency of which are hereby aokxiowledfeed, to pertes hereto

li The Ibregoing redtala are hereby incorporated herein by mn reftrenoe and made a
part hereot; wHh the same force and effect aa tffUty set forth herein

2 If 11 fc • • ml *A 4h^ ^m^^m^ —•* ifcta • fm JmmSmm£f^^ afc • •HIM mtm •! A^^AK^—A —^*f T *_ •- •Buojeoi MJ me mnne or msj amuimiauon, mo pnnoipai amount or me IXMB la nancy
increased from Three MOUon end No/100 Dollars (e3jOOOLOOO.OQ) to Four Million and No/100 DoUars
($4,000,000 OOX and all reforences to a loan amount of "$3,000,000.00" or "Three MOIbm and 00/100

are hereby substituted and replaced with "HOWXXMKT end "Four Million and OQflOO Dollars", aa
appboabiOi

3. Tbe addrdonai One Milbon and Nc/100 Dollars ($1.000.000.00) of Loan proceeds
bemg made available to Bonower pursuant to mis Modification ahaO be^) disbursed m accordance wnh
•ftaV^ i^i^^BHi^^J^b^iB ^h^P aiaV^ T ^^AMK A flM^^^MM^Ma} AiMflftllflfeA^J^ a^sx ^U|UBI^UI^BI^ ••^ftdl ^BTiM^MaeiBî MBA^^MBliB *^f V ^^AIIB ^^^^^^M^i^hJ^
••ID HiI^VwIamlDB^sni Ott ^MaiD tavOlsjD •̂ •••TJvejklBiBei fli^DDKiPMiyjDeiB Ha7 HOveiiBejBap lUB ^ewiVVVKBvKiDGBHelBp QB •wDHB Hl̂ JBOTBni

gBoeraQy, and (fa) except ae odierwise expraesry provided hi mis ModHlcefion below, ssoured by
Bratofbresecnrmg the Loan.

DSMDB-2368018



4. Without limiting anything nt flbitb in this Modification to the contrary, oertun
provisions of me Ix>ao Agreement aivhere^

(a) lliepaiigraph entitled "Addn^^
Covemnti section of the Loan Agreement is hereby deleted n to outlrety end the following fubitltuled in
beu thereof

"Additional Requirement Borrower tnd Lender agree that if Borrower
withdraws from the public matching Hindi progianit but John McCain then doei
not win the next primary or oaocus b which be n active (which can be any
primary or caucus held the me day) or does not place at least within 10

— ! percentage points of the whiimr of mat primary or oauouit Borrower will oanae
Q John McCain to remain an active poHncal candidate and Borrower will, within
N, mirty (30) days of said primary or canon (0 reapply for pablfe owtchmg ftinds,
,^ (h) gram toller, as additional ooHstaBlte
r,j security Interest in and to all of Dunuwei i ifajn^ hue and mteiwl m and to the
•c; pubno matenfauj funds jjtogrBm, and (ni) execute and deliver to Lender such
^? dooumenti, matnunentB and agreemcnti aa Lender may reojinre with respect to
O the foregomg Borrower and Lender agree that Borrower will provide oral or
co written nonce to Leader at bast 24 hours belbfeiiotioeof withdrawal from the
r'* public matching flmdi program n provided by Boirawer or John McCau to the

Federal Election Commimoa."

(b) The paragraph entitlod4<COMPLIANCB WITH IBB FEDERAL ELECTION
COMMISSION'S MATCHING 1TOTO PROGRAM" let form rathe
in n§ entirety and the following substituted m lieu (hcreon

"COMPUANCE WTIH THE FEDERAL ELECTION COMMISSION'S
MATCHING FUNDS PROGRAM. Borrower agrees and covenants with
Lender that white this Agreement is hi effect^ Borrower shall not^ without
Lendert prior winteu consent^ exceed overall or state spending limits imposed
under the Federal Matching Funds Plograuif UTespcctrve of whefter Borrower ta

(o) The paragraph entitled "STATUS OP CURRENTLY HELD
CERTIFICATIONS OP MATCHING FUNDS" set form b the Loan Agrecmert is hereby deleted In to
entirety and the following snbstfated m lira thereof

-STATUS OF CURRENTLY HELD CKRT1FICATTONS OF MATCHING
VHTVOTtO BA^MH^^M I W «_ JA_ mfm^m^ 4liA* mm*mm m^^iUtm^4&^^^ ^/f ^MadukLlnA Ammm^^rijiwoi Dorrower ana i^anoer agree mai any oBmuoanons ox manmmg lunos
eligibility now held by Borrower, and the fight of Bonower arid/or John McCain
to receive payment under anoh oerbfIostioiis,arenot(andshBJ!notbe)oollatenl
BrmeLoan"

Agreement si hereby deleted into cntuety end the fcDowing subsututed m hen thereoft

The word "Collaterar means all property and assets granted aa
collateral SDonrny for the Loan, whether real or personal property, whether
^_»—«^J Jmm^mfS** • • •»•- - M&^Ah^H f^^^—f^J ^u^__ ̂ H_ ̂ _ Jk^ AlJlB^^ ^^ul ••A^4L^«gnuunu uiicuuy or moueony, wueiuei gpameu now or m me nnure, unu wnemer
granted m me form of a seourny interest, mortgage, collateral mortgage, deed of

DSMI»2368018



trust; assignment, pledge, crop pledg^chattel mortgage, collateral chattel
mortgage, flfrfl*!1** trust, factor's Hen! cqmpmeiit treat; conditional aale, trait
receipt, lien, charge, lien or trtfe mention conflict, lease or consignment intended
as • security device, or eny other security or Hen interett whatsoever, whether
creeled by lew, ooutiiot, or otherwiie It ii expressly imdentood end agreed that;
"Collateral" specifically exohxlei eny certification of matching fbndi eligibility
now held by Borrower tod/or John McCain, and any right; title and inter** of
Bonower andfor John McCain to receive payment! thenander."

W fVjBM 4lM0BMS)wMBi flbST ̂ MLjj^A^IV AMfr SMMHMI ISM VMA ACs^VASMM*S}fl4feahAN A^MHftl^k^ ^Mf 4SV^ V ^h^^
a DJB fdOKXDIKIOD Oft •niVaiD V0v NsTwH IH UIB ^^BKUIKUIDIlav BwDDDsTl ^9sT HID A^OVi

cr, Agreement la hereby deleted fa to entirety and the fblkwiiig substituted m Hen fteiwif

S| -Not» The woid "Note" means the Promissory Note dated die date hereof;
r^ executed by Bonower and piy^ to the onlar of Unto
,_* amount of 13,000,000, aa hicreaaed to a face amount of S4.000.000 00 pursuant
,~,j to that certain Modification Agreement dated December f7. 2007, by and
*:j between Boirower and Lender, together with all other amendments;
<? modhHostiaos, extensions, renewals, replacements, restatements and substitutions
O thereof or therefor*1

M (0 The ptn^rsi* erased 4Xk)lIateimJDe*cnpUon" art
Agreement is hereby deleted in its entirety and the following substituted m Heu thereof1

"COLLATERAL DESCRIPTION. Tne word "Collateral" aa used in this
Agreement means the following described property, whether now owned or
hereafter acquired, whether now existing or hereafter arising, and wherever
located, m which Qiantor is grvmg to Lender a security interest for the payment
Of (DO XDQODBOQDBiV sUBd D0VXOnilleVIOO OB ftUJ ODl0r OOlUBttiO118 IDlflQaT UlO arvOtO ttld
this Agreement

All mventory, equipment; accounts (meludmg but not Iinuted to all heafth-oare-
insniince receivablesX chattel paper, mstniments (moajding but not Umlted to all
promissory notes), lottoro&credit rights, totters of oredtt, documents, deposrt

mvaauBent property, money, other ruJUs to payment and perion
and general intangiblca (moludmg but not Ifanfted to all software and all payment
intangibles); all oil, gaa and other minerals before extraction: «U oil. gas, other
minerals and eooovnts constituting as-eHiaoted oollafenl, all fixtures; all tunbar
to be oiit;aUatu^ii«itB, accessions, aooessones,flttm^
repant, anpphea, and oomflrfngled goods relating to the Ibregpmg pnnw^
ail additions, rephwementsofandsiibstitittonsfbrallorany
property; all inaivuioe relunds idstmg to tto
relating to the ftregomg property; ail feooiA and data

^^m^^tA^ ^^B^^fl^Sl^ka%B ^^Bjl Hl^Hk^^^AB ^MHK« •MMM •HaMMMaMlB ^Mkfll fll^A^MaTVBHaiL ^I^^K^v^MW^uw aUH DK^JOBtBiB sa^DlF auauaH IBBBBwlBp ••••• DBanni

mndhi. and all aupportrng ohUgntioni relatfaig to the fcraajnilnsj property; all
flOW flaVsaVtHsaV OaT Utt9tfOtf 9fiMuOf̂  f̂MsWOBaT OO ÎT O^HfROQ Of

aoonbod or whether now or hereafter subject to any rights m the fbraejomg
property; and all products and preoeeda (moludmg Maotlimfted to all buuranoe
payments/ of or relating to me ftteajoing property t Gramtt'aod Lender agree that
anyoertifioatkaiaofmatofaiiigfbiMbeUgnHI^

DSMDB-2368018



•re not themtetot collators! for the Indebtedness or subject to this Security
Agreements Oiuilof agrees not to will transfer, convey, pledgB, bypothooitD or
otherwise ttansftr to toy penon or entity my of to pretert or ftitnre right, title
and interest ta and to the public matching fluids pfognm or any osrttfloillons of
matching funds eligibility, faohidfcig rebted righto, issued with respect thereto
wftbout the prior writtan consent of Lender."

5 AsacoiinWoiipieoedemtothoefM
of the Policy on the life of John MbCtin shsfl be increased from S3.000.000 00 to $4,000,000.00, (10
evidence of nioh increase shall be provided by Bonower to Lender in fora and substance acceptable to
Lender in ill raapecta. and (hi) the AssisflmentshaU be deemed motffM

"^ 6 Borrower hereby luprosenti and warrants that (a) at of December t7. 2007, the
'-/ outalanding principal balance of the Loan was S3iy7.*TT7.3o . and all accrued and unpaid
^ mterest mereonhu been paid wton o^ (b) Aere are
|7! Bventi of Default under, the Note, the Loan Agreement, the Security Agreement or any other Loan
i-J Doounent,(c) there existt no act; event or oondltxmw^^
^ would constitute a default or Event of Default under the Note, the Loan Agreement, the Security
p Agreement or any other Loan Document, (d) the itMesentatlons and wamndct of Borrower set forth m
.^ the Note, the Loan Agreement, the Security Agreement and afl of die onW Loan Doconienla are ho
^ nns4eajidiedafedMof1iieoteofto

of fuoh date, and (e) the executlou, delivery and pcrfonuauoe by Bonower of this Modification (0 it
wrtfam rts corpoiatepoweii, (n)hu been duty authoraed by all neoenary corporate action, and (nQ does
not require the consent or approval of any penon or emlly which hw not ihvao> been obouned

7. Aaaooa^h^onpieoedenttotheefleotivenesBofthu
all of Lender's oosta and expenses associated with this Modification and the tnuisachons contemplated
hereby, including, without limitation, Lender's legal fees and expensei

8 TneexeertionandddiveiyofthniModttTca
(past, piesedt or fuujra) lelated to flw
present acts or omissions taken or fbiegoue or payments made or to bo made by any party hereto or
thereto m relation to such documents, shaH not, dU not and wfll not many way const̂
claims that Lender may have against Boupwer or any other obligor with respect to any default or event of
default under the Note tnoVor the other Lon DoouneinX and Lnnte
any kind that Lender may now or hereafter have against Bonower andfar any other obligor, mending
without limhadon, Lander's claims for payment m (nil of the amounts due under the Note, the Loan
Agreement, the Security Agreement, aiid the ote tan Documents, sndfoderan^
ofl& and any and all such rights. lufsiejlSi defenses, offsets and causes of action are hereby expressly
reserved and preserved

9 1B^^MM^B^^H AM^ IflM ^M^^^BH^^^MAL^B. ^^i^^^^^Hjg^— M^uf ^^^^1^^^^ L^^^^^« m^tm^fUmm ^i^J• jjonower anu na î nvsenmnves. suueesson am assis/iSi iNteu/ jomcn/ ana
severally, knowingly and voluntarily RHUASB> DISCHARGE* and FOREVER WAIVE and
RELINQUISH any and all ehhus, demands, obligrtiooi, IkbilmX daftness, aflbmabVe deftness.
BBtD^f^b fiBDinBpQ]|QflHL B0QQI1IL ttDfl QttmW Or ftOQOD Owl ^WUHBOO^FOr KBllfl Off UIKOs^Bsi ^WHttlBBr KDO^Wtt Of
nnlmown, which each of them has, may havc^
Lender dveotly or mdireutjy. ariamg out o( based upon, or In any manner eonneotad wnh any tnmssotlon,
event^ oimiinsfanBej aothm. ftflure to act ^r oecuirence of any sort or type, m each case related to, srisnig
flram or m enuisetlon wift the L^

Bonower hereby aDknowledgss andtaken, penmttsd, or beam prior to the date of tfafaModfflostfon
agrees natfte execution of ttts Mocfi^loatJon by Lender shall not

DSMDB-2368018



•dmtota by Leader of tbe oxntonoe of ay web obJxns or of UibiUty fbr 09 mittw or praoedeot upon
whiob toy liability may be eeiartedt

10 Li the event of • oonfflet between the pravukus of this Modifloidoo ind tho
greemeî

tepfOviitoM of to Modification ahall

II ThiaMttiifioatkaiahali evidence the nKritfloahnM

12, EScoept n hereby expren|y modified, the Note, AD Lou Agreement, the Security
Agreement and roe other IxmDocomeiito i

fj= 13. ThU Modification^ be governed by the laws of the State of N^
^ be binding upon and inure to the benefit of the pntief hereto and their reapeoOveauooeaBon and assigns

'̂  14 This Mbdlfloition may be executed m any number of coonterparta, each of which
f ahall be deemed an anginal and ell of which together ahall be deemed one and the same instrument Bach
^ party agrees to be bound by ita faeahnile aujnatuie
CO

'""•J [nmamcbr qfpage mtmnonaffy Ufl blank -ttptaturepagffollows]
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o
cc

HV WHNBSS WUBMJSOF, the oodemgned Juve exeoutod tbli Mbdifioction on the dty tod
yeir fint above wrrtten

WITNESS

Nune

JOHN MCCAIN 2008, INC

I*r

• Mftiylnd banking

deed of said corporation.

on ifaii JJ£ day of December, 2007, by
of John McCain 2008, Ino , a Delaware

(or scbaflwtonty proven) to be the person who
00 S0a< OClQlO^WOOHGfl tOO 8UDO vO DO OO BOt 4VKI

J 1.1011
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AFFIDAVIT OF RICHARD DAVIS IN SUPPORT OF
REPLY TO THE COMPLAINT OF JOHN MCCAIN 2008. INC. AND JOHN MCCAIN

Richard Davis, being first duly sworn upon oath, deposes and states the following

1 I am President of John McCain 2008, Inc, (the "Campaign"), and function as the

Manager of the McCain Campaign

2 I have personal knowledge of the facts and circumstances relating to the Ime of

credit (the "Loan") between John McCain 2008, Inc and Fidelity ft Trust Bank of Bethesda,

<i Maryland (the "Bank") The Loan was negotiated at arm's length, and the Bank informed us it

^ was in the ordinary course of the Bank's business

co 3 In August 2007, Senator McCain filed an application with the Commission to

determine his eligibility for the federal matching-funds program for the primary election

("Program") Senator McCain and the McCain Campaign stated at the time that the purpose of

qualifying for the Program was for the Campaign to preserve the option of participating in the

primary matching funds system, but that no decision had been made whether the Campaign

would actually accept public funds from the US Treasury

4 From the onset of negotiations with the Bank to obtain a line of credit, the

lat it was seeking a loan that would gpj be secured by any federal

matching-funds certifications, whether past or future All negotiations with the n*nir concerning

the Loan were based on this express statement The Bank conchidedthat the Loan would be

adequately secuntized. and the Bank would have adeqjiateassiiiance of repayment, without their

obtaining a security interest in matching-funds certifications

S On November 14,2007, the Bank and the Campaign executed three principal

dcxnimentstoinemoTializelheLoan aBusmessIx>anAgreenieat(meMLo4mAgreement>1)»A

1



Commercial Security Agreement (the "Security Agreement"), and a Promissory Note (the

"Note") (collectively the MLoan Documents'1) Under the Loan Documents, the Bank extended a

$3 million line of credit to the Campaign On December 17,2007, the Bank and the Campaign

executed a Loan Modification Agreement that increased this line of credit to $4 million At the

time the November 14,2007 documents were signed, it was our expectation that we would make

a decision on withdrawal from the Program on or before December 31,2007 (and thus prior to

,lf the expected January 2 payments by the U S Treasury to Program participants, since receipt and
o
NI acceptance of such funds from the Treasury would have obligated the Campaign to remain in the
•-•k
^ Program and subject itself to spending limitations) When the December 17 Loan Modification

o Agreement was signed, it had become clear that the US Treasury would not be making
cu
'"'•J payments in January, and likely not until March, which meant as a practical matter that the

Campaign would not have to make a decision pnor to December 31,2007 on whether to

withdraw from me system The documents were accordingly modified to reflect this change

6 When the Campaign negotiated and executed the Loan Documents and Loan

Modification Agreement, it expressly intended throughout the process (and understood the

Bank's intent to be identical) that no security interest of any sort in the Campaign's matching

funds entitlement would be provided to the Bank Therefore, the Campaign intended to

expressly exclude from definition of "collateral** BHV and all the matchmir-fiinda mtificatianfl

obtained from the FEC at any time as a result of Senator McCam's August 2007 qualification for

digibility to participates the matching For this reason, the Ix>an Documents

and the Loan Modification Agreement were drafted to create no security interest in any

matching-rund certifications, past, present or future TTie Campaign explicitly understood from

legal counsel and the Bank mat the Campaign's December 1,2007 and January 1,2008



matching-funds submissions and any other submissions and certifications stemming from the

August 2007 qualification were all excluded from the definition of "collateral" as "certifications

now held, and related rights" (and through other provisions contained in the Loan Documents

reflecting the parties' intent)

7 The only circumstances under which the Bank, in the future, could have been

granted by the Campaign a security interest in any matching funds never occurred If Senator
L"i
n McCain withdrew from the Program and subsequently failed to wm, or place within at least 10
o
N| percentage points of the winner in the New Hampshire primary (or the next primary or caucus,»-(

^ under the Modified Loan Agreement), and the Senator thereafter ic-apphed to the Program, was
vy

o declared eligible by a fully-constituted Commission, and made new matching funds submissions
00

™ which resulted in new certifications from the FEC Since these circumstances did not occur, the

Campaign at no tune took any of the further steps mat would have been required to provide to

the Bank in the future a security interest in the matching fund certifications

8 In March 2008, the Campaign repaid the Loan in its entirety

I declare under penalty of perjury that the foregmng is true snd^pnect

Richard Davis
President
John McCain 2008, rnc

County of Arlington
Commonwealth of Virginia
The foregoing instrument was subscribed and sworn
before me this Zg day of/Mftlg£fc/ .2008 by

Notary registration number ?" |*y T* \ &&
My Commission Expires

FUTfii



MCCAIN
February 25, 2008

VIA HAND DELIVERY

Chairman David Mason
Federal Election

'* 999EStreet,NW
;:" Washington, DC 20463
N>
^ RE John McCain 2008, Inc
•*j
<3 Chainnan Mason
*%
O This responds to your February 1 9, 2008 letter concerning Senator John McCam's
'̂ February 6, 2008 withdrawal from the federal pnmaiy^ecoon matching fimds pi ogiaiu

established by the Presidential Primary Matching Payment Account Act ("the Program")

The Federal Election Commission recogniTad in Advisory Opinion 2003-35 (Gephardt
fbr President) that the Supreme Court's Bwldey opinion found the Piogiam to be constitutional
because the Program is voluntary As a result, candidates have a constitutional nght to withdraw
from the Program The Commission mGepfanfr expressed its view that this constitutional right
to withdraw was conditioned on the candidate not receiving Program funds fiom the US
Treasury and not pledging Program certifications received from the FEC as security fbr pnvate
financing The campaign has received no finds from the U S Treasury, and has notified the
Treasury mat it will not accept any such funds Consistent with the reports to the FBC noted in
yntir letter, Hie campaign did not MM rta federal matching fimd aartifie«fift|if oo a*e***ty ftr tV

campaign's bank loan, as discussed further below

Two previous presidential candidates were certified by the FEC as qualified to participate
in the Program and withdrew prior to receiving iedentf funds. Democratic Natooo^
Chair Howard Dean (a presidential candidate during the 2003-2004 election cycle) qualified for
the Program m June of 2003, but withdrew on November 12, 2CXO Similarry, Republican
candidate Elizabeth Dole withdrew from me Program on December 17, 1999 after qiialifymg
earlier that year

In your letter, you stated your belief that "Just as 2 USC Section 437c(c) required 0
affirmative vote of four Commissioners to make these certificatioiis, it requires an affinnanve
vote of lour Commisnonen to withdraw mem n We respectrully disagree wroimUconchision
for the following reasons Fh^2USC437o(o)oofltBm8nosuchz«qdrementMacondio^
withdrawal Thiswasrecc^mzedbyanFECspotespersoowhoacoiinrte^
Press that although "[t]he statute says a vote of fo^
someone as ehgible, [tJhereisnovmgmtestatateraattallDis^^

POSocltllS



program "Second, the FEC's regulations are similarly silent on the subject Thud, your letter
cites Advisory Opinion 2003-35, issued to former Congressman Gephardt, which outlined
procedures the Commission chose to follow in that instance The procedure included an
affirmative vote by the Commission accepting Congressman Ocphaidt'swithdrawd from me
Program (a similar procedure was followed in the Dole and Dean withdrawals) However, this
Advisory Opinion does not establish a legal r«^im»w«rt that the Commission must approve all
withdrawals from die Program As yon are aware, the statute prohibits the Commission from
establishing regulatory requirements through an Advisory Opinion 2USC437f(b) The
Commission has not taken the numerous additional steps thzougli a forxnalndemakmg procedure
with notice and comment that would be necessary to nKorporate the GepAonft Advisory Opinion

^ procedures into its regulations and make them binding on the Commission arid on candidates
j- -t participating in the Program

rH! This is particularly important in light of the extaoidbnaiy circumstances m which we and
,-,j the Commission find ourselves at this tune Senator McCain submitted his withdrawal letter on
*z February 6* of this year, and as your February 19* letter notes, the FEC does not currently have

UlO IZUllQDUflS OUnXDQaT Oz ^^Ofl9KDls)820O6IV OOCCSSeVy cO OOtDfltutUvO ft OUOfl^BQ flDfl GODuUGt DIU1D688
We beheve tins necessarily means that the Commission cannot detenmne at this tune whether a
vote is required to recognize and accept Senator McCain'! withdrawal (as you conclude) oroc

whether ha withdrawal occurred automatically upon his February 6th notification (as we believe
is the case) Accordingly, we understand the current status to be that once a quorum exists, the
Senator's withdrawal letter will be presented to the Cozmnission for its decision on whether any
further action is required Even if the Commission (xnidudes that a vote is necessary, we are
confident that the Commission will find that its role is*Vnimstenarmf\mction,Bndthatthe
Program's voluntary nature requires it to recogmze that Senator McCam's withdrawal from me
Program was effective as of February 6*

The legal effect of Senator McCam's withdrawal—whether it is found to occur
automatically via his letter of February 6* or is later ratified by vote of the new
ConmiissJoners—-will be the same Senator McCain will not be subject to the Program's
spenduglinutanoiis ate February 6,2008 We understand that you beheve this is a matter that
can only be decided by the full Commission when a quorum is present, and we are omfident mat
the full Commission will concur with us rt considers the question Both as a candidate and as a
Member of Congress, Senator McCain is hopeful mat the Senate will nioveexpeditiously to
confirm new Commissioners so that the FEC may omduct all of its important business, mchiding
a review of these issues.

Your letter also requests that we provide addftioriHlinformanontotfaePECconcatimg
the rationale for concluding that the can^ugn's bank luie of credu was not secured wro^ federal
matching fund certifications JohnMcCam 2008 has already placed the loan documents on me
pxblic record at the EBQ as required by law Today, the bank, tinougfr to attorneys,
unequivocalry stated n^ the matrhfag fund c^^
collateral for the line of credit I am attaching a copy of n^ letter I recerved Itconchides

Accordmgly, the bank does not now have, nor dUrteverreoenmfromtheComnuttee,a
security interest in any certification for matching funds Any findnigOT determination to



the contrary would be wildly inconsistent with the language of the loan documents, the
intent and understanding of the parties and bane principles of banking, secunty and
uniform commercial code law

News services report today that the Democratic National Committee ("DNC") has filed a
complaint with the Commission concerning this loan, citing these very documents Accordingly,
we expect to respond as provided in 2 USC 437g to the DNC's complaint with whatever
additional infbnnanon may be necessary to explain any finmer grounds for Ihecondusion that
no Program certifications received by Senator McCain and John McCain 2008 constituted

t)Ct secunty for pnvate financing
-H
O I trust this information, and any that we may provide m response to the DNC complaint,
N> will answer any questions which you, or the Commission when a quorum exists, may have
<~i concerning these issues
•"M

'v?

?I Sincerely Yours,

Trevor Potter
Counsel
John McCain 2008

cc The Honorable Judith TiUman, Commissioner, Dept of the Treasury Financial Management Scrvi

End Letter from Counsel for Fidelity A Trust Bank, dated February 25,2008



DICKSTEINSHAPIROup
iMSBytSlrMtNW | Wiihington, DC 20006-5403
TBI flflB ^3fr"3300 I BfUiflflBj ^30 3301 I fldBficBsMiplioooM

February 25,2008

Mr, Trevor Potter
^ John McCain 2008, Ine
"̂  PO Box 16118
0' Arlington, VA 22215

,^ Re Fidelity ft Trust Bank Loan

cr Dear Trevor,

r. We understand that a number of questions have been raised regarding the loan made by Fidelity
,;,. A Trust Bank to John McCain 2008, Ine (the "Committee^ In that regard, we offer the
^ following perspective at the bank's request

As outside counsel for the bank, we worked closely with the bank and the Committee since the
inception of the lending relationship At the outset, and with guidance provided by FEC
Advisory Opinion 2003-35, we were mindful of two potentially competing concerns (i) the bank
having adequate assurance of loan repayment, and (u) the Committee retaining flexibility to
withdraw from the matching funds program (which we understand might not be possible if
certifications for matching funds were pledged as collateral)

After the bank determined mat adequate assurances of loan repayment existed without obtaining
a pledge of any certification for matching funds, the loan terms were carefully drafted to exclude
fiom me bank's collateral any matching funds certification (so as to assure that the Committee
retained the flexibility to withdraw from the program in accordance with the principles of
Advisory Opinion 2003-35) The fact that there was no pledge of any certification for matching
funds is further evidenced by the fact that covenants were included within the loin documents
that expressly required the Committee to pledge, m the future, and if (and only if) certain
specified events occurred after the Committee ware to withdraw from the program (such as the
Committee's re-entry into the program), future certifications of matching funds as collateral for
the loan It is our understanding that, to date, none of those events have occurred. Accordingly,
the bank does not now have, nor did it ever receive fiom the Committee, a security luteiest m
any certification for matching funds Any finding or determination to the contrary would be
wholly inconsistent wrth the language of the loan documents, me intern and iindenumo^
parties and basic principles of banking, security and umfbmi eommsrelal code law

Smoersly,

Matthews Bergman, Partner Scott E Thomas, Of Counsel
(202)420-4722 G>02)420-2601

i COIln •DQnDssillBflQBiGKBvKCflAIDIOIaY^D GOID

DC I Han ram, NY [
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PO Box 1226
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November 12, 2003
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I m wrtbdmwing nqr iBfont for poblio matching Audi on behalf of
the Ehabah Dote tbr PrwdentExptofitay Cammfttee ("CommteaQ. Tlu
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contained in Title 26 of tte US Code.
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Sincerely,
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SKADDEN, ARPS, SLATE, MEAQHER & FLOM LLP
1440 NEWT YORK AVCNUC, N.W

WASHINGTON, DC. COOQaVtlll
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MaichingPaymenlAccoiml Thtt \̂ i!iow the Comnutfee to wind down its
•ctivitiOf in in npodhtoui
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Yale Law School

March 14, 2008

.-j Thomasenia P Duncan, Esq
o General Counsel
N - Federal Election Commission
? 999 E Street, NW
~i Washington, DC 20463
vy

C Re MUR5976
o&
:"'J Dear Ms Duncan

In this letter I present my views regarding the Complaint filed with the Federal
Election Commission by the Democratic National Committee ("DNC") alleging that
Presidential candidate Senator John McCain (R-Anz) and his Presidential campaign
ommittee, John McCain 2008. me (me "campaign*) pledged certifications

funds he received or was entitled to receive from the Federal Election Commission as
security for private financing The DNC argues that such apledge of security interests in
the FEC certifications was made by the campaign, and that this pledge prevents Senator
McCain and the campaign from withdrawing from the Presidential Primary Funding
system and obligates the Senator and the campaign to abide by the aggregate spending
limits for participants in that system

I have examined certain loans that the campaign obtained in November and
December 2007, and in January 2008, from Fidelity ft Trust Bank £ 'Fidelity" or "the
Bank*1) in order to determine whether, from a banking and commercial law perspective,
these loans were secured by matching funds certificates' I have determined that toe
LpytM «f «»««* iinyp ^ ^ ***» ̂ ntt»A ky •i«teh«ig fiitwia r^rhfJrjrf^c AS a profeSSOT B&d

scholar in the field of banking law,21 believe that I am competent to render an expert
opinion m tnis matter

In the United States the law of security interests is governed by Article 9 of the
Uniform Commercial Code (UCQ A security interest grants the holder thereof a right to

I hi¥B been aikod to provido my independent^ objective view of thii HUM n n export in binking taw I
•mnotmyoIvedmtlieMcCim'OSceinpaignmiiiywiy I am ireguteivdDeniocrit resident m the stite

listing my publieanoni and qnthfkatioiu

ro BOX aoliif NEW HAVBM, CONNICTICUT 06520-8215
COURIBR ADDBMI 127 WALL ITBIIF NBW HAVIN, CONNIC1ICUT 06511



take remedial action with respect to the property that is subject to the security interest
upon the occurrence of certain events - the classic example being the non-payment of a
loan A security interest generally is created with a security agreement, which is a
contract governed by UCC Article 9 and state law governing contracts' Under the UCC,
a security interest is a right in property of the debtor that has been used to secure payment
of an obligation such as a loan A security interest is created by a security agreement,
under which the debtor grants a security interest in certain of the debtor's property is
granted for the purpose of serving as collateral for a loan or other obligation A security
interest is a contractual right A security interest comes into being if, and only if, a
borrower enters into a contract that allows the lender, or secured party, to take collateral
the borrower owns in the event that the borrower cannot pay back the loan It is

*:j dementi^ thyf & security interest wo*** be created unless there is an agreement ttiftf such
'lj a security agreement be created4 This, in turn, requires an understanding (that is, a
[j| meeting of the minds) between the lender and the borrower that a security interest be

—j.—•r-t created

^ Thus, the issue of whether a sccunty mteiest m property (such as the certifications
7 of matching funds at issue here) exists depends on whether there was an understanding
^ between the bank and the campaign There are, in turn, two key factors that are relevant
r..j to a determination of whether there was an understanding that matching fund certificates

were pledged as security for the McCain 2008 loans in November and December 2007
These factors are (1) whether John McCain 2008, Inc intended to use matching Rind
certificates as collateral for a loan, and (2) whether the Bank reasonably believed that
mafrfiitifl fhnH Mrtifigatea wetm actually hamg pMj**A PC *n11ttf»ra1 My aiialySlS reveals

mat the McCain campaign clearly did not intend to use matching fund certificates as
collateral for a loan It also is very plain that the Bank did not believe - and could not
reasonably have believed - that any matching fund certificates were being pledged as
collateral Thus, this is a clear and unambiguous case

The text of the applicable loan agreements clearly states that John McCain 2008,
Inc did not grant a security mteiest in the matching funds to Fidelity See Business Loan
Agreement between John McCain 2008, Inc and Fidelity & Trust Bank (Nov 14,2007)
and Modification Agreement between John McCain 2008, Inc and Fidelity & Trust Bank
(Dec 17,2007) Specifically, the "Affirmative Covenants,*' "Additional Requnernents"
provision of the Loan Agreement states that H if the Borrower [the Campaign]
withdraws from the public m«t^h«ig fund program by the end of December 2007, but
1 The UCC hu been adopted, with tome modifications, by every state, u well u the District of Columbia,
Guam and the US Virgin blands

All of the nues nsjHdmsj the creation of a locuiily interest depend on an agreement (celled a "security
tejntwsif) being leeched between the tender end the borrower Specifically, UCC Article 9 sets frith
teMrequnvmenti that must be satisfied m
and thud parties Each of these reojuramenta clearly envisions that the bonower and lender have raached
an aareBineBt that a Becurny aareenent be creeled These rcojumnenti are (1) that value be provided m
exchange lor the collateral! (2) that the debtor most have iisjits m the collatenlt and (3) that either the
flBOBDeT BBfllC AAVD aVRDBDEDGlBBQ A aTflflUIDF ̂ BSsVapOBMBI HfllD ft flBBG ÎDOOD OT UI0 OOUaBvBflaU Of iD0 GVDQIvOr
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John McCain then does not win the New Hampshire primary or place at least within 10
percentage points of the winner of the New Hampshire primary, Borrower will cause
John McCain to remain an active political candidate and Borrower will, within thirty (30)
day of the New Hampshire Primary (i) reapply for public funds, (11) grant to Lender, as
additional collateral for the Loan, a first priority perfected security interest in and to all of
Borrower's right, title and interest in and to the public matching fund program "
Loan Agreement at 2 (emphasis added) This text indicates that while the Campaign did
contemplate a potential Ju/ure grant of a security interest in the certifications of matching
funds, no such grant ever was made, either in the documents or elsewhere

l/t The conclusion that no matching funds were pledged as security for private
^ financing is inevitable if one looks fairly at the documents and the business and economic
O contest in which the loans were made Fidelity, a bank with experience in the business of
NI making loans to candidates for public office, was aware that if Senator McCain
^ performed well in the New Hampshire primary, additional capital would flow into the
.^ Campaign which, in turn would reduce the risk of default on the loan On the other hand,
rj if Senator McCain did poorly in the New Hampshire primary, Fidelity understood that the
0 McCain Campaign might not be able to raise funds as easily and that the nsk of de&ult
^ on the loan would be higher In order to protect itself incase of a poor McCain showing
1 J Fidelity might want to further secure the loan by having Senator McCain reapply for

matching funds and grant Fidelity a security interest in such funds But there was no
security interest here because the future applications that would have to be granted in
separate agreements in the future

Under the Loan Agreement, no security interest was created because no security
interest could have been created in non-existent, future certifications of matching funds
More precisely, it was clear at all times that no security interest would be created unless
the McCain Campaign (1) withdrew from the federal matching funds program, (2)
started losing primaries by large margins, (3) applied for federal matching funds
certifications, and (4) received such certifications Not one of these four conditions
precedent was fulfilled, and therefore no security interest ever was created

The Democratic National Committee, in its Complaint Against Senator John
McCain and John McCain 2008, Inc (Feb 25,2008), tries to falsely paint this provision
as creating Ma present encumbrance of the Campaign's Juture interest in and
entitlement to «y»«i«hi«g funds, as part of the security for the line of credit," however, this
interpretation of the text confuses an agreement to potentially grant a security interest m
the future with the actual granting of a security interest On the contrary, by discussing
the agreement to possibly grant Fidelity a security interest in the future, the text instead
reaffirms mat the Campaign had not already granted Fidelity a security interest in this
part or any other part of me agreement

Moreover, in conformity with the "Affirmative Covenants," "Additional
Requirements" portion of the Loan Agreement, other provisions of the loan agreements
require the Cwnpfffgp* to «*»f«i*»«n eligibility for the ™fTrhiy>B funds p»>y«n» so mat m the
future the f^"r«FgF» would be able to apply for and assign ngirts to certificates of



matching funds if need be Under the "Negative Covenants" section in the loan
Agreement, the Campaign agreed with Fidelity that "while this Agreement is in effect,
Borrower shall not, without the prior written consent of Lender grant a security
interest in, or encumber any of Borrower's assets, including, without limitation, any of
Borrower's right, title or interest in and to the public matching fund programs of any

fund settlement " Loan Agreement at 3 If the Campaign had granted a
secunty interest in the matching funds to Fidelity, as the DNC erroneously asserts, there
would obviously be no purpose for this clause restricting the Campaign from assigning
the rights to the matching funds in the future The DNC's complaint erroneously cites
this negative covenant to not pledge rights in future matching fund entitlements in
support of their interpretation that the bank assumed it had a perfected secunty interest in

!^ the matching funds entitlement In fact, the clear interpretation of the language is instead
O that Fidelity understood that no parties had been assigned rights to the future matching
HI fiimfe ot|trtkmgn* an^ Fidelity waqfcd to ensure thff* nghts to those entitlements would be
•"1 available for assignment to themselves as secunty in the future, should they require it
'̂  The Campaign was not encumbering the funds, but agreed not to encumber the funds in
,~t the event they may need to pledge them to Fidelity as a secunty interest in the future
o They did not See Modification Agreement and subsequent discussion infra

rx| Additionally, as with the "Negative Covenants" section discussed above, the
"Compliance with the Federal Election Commission's Matching Funds Program" section
in the Loan Agreement states that "Borrower agrees and covenants with Lender that
while this Agreement is in effect, Borrower shall not exceed overall or state spending
limits set forth in the Federal Matching Funds Program ," so to ensure the Campaign
remains eligible for the program to protect the Campaign's ability to reapply for funds
and assign rights in the future if need be Loan Agreement at page 4 Although the DNC
complaint asserts the only reason for inclusion of this provision on compliance with the
FCC program is so the bank can treat ngjits in future certificates of matching funds as
collateral, in met, the language used in the agreement simply describes the Bank's effort
to protect its ability to obtain a secunty interest in the matching funds in the future In
particular, the Modification Agreement added to mis section that the Campaign must
abide by the spending limits of the Matching Funds Program "irrespective of whether
Borrower is subject to such program as of any applicable date of determination"
Modification Agreement at page 2 Thus, the Bank clearly contemplated that the
Campaign might not be subject to the Program at some future date, i c that the Campaign
may have withdrawn from the program, so the Bank certainly cannot have believed it was
obtaining a secunty interest in the entitlements ***•* were contingent upon the Campaign's
continuation m *"^ xvUDComff funds JProsri

The "Collateral Description" in the Secunty Agreement provides further evidence
that the Bank never possessed a secunty interest in the Matching Funds Simply put, this
section does not identify any ngjits or interests to matching funds as collateral In fact,
the section explicitly states that all current entitlements arising from the program are not
collateral The section remains silent as to whether potential future entitlements to the
i^pfr|tMig program's funds count as collateral Commercial Secunty Agreement between,
John McCam 2008. Inc and Fidelity & Trust Bank at 1 The DNC argues mat this silence



as to future entitlements implies that rights to these entitlements are included as
collateral However, this argument is both logically flawed and at odds with the Uniform
Commercial Code (UCC) The DNC is relying on the Expressio Umus canon of textual
interpretation for the idea mat the acceptance of one thing is the exclusion of another
Specifically, the DNC argues that the explicit exclusion of current rights to
funds implies the inclusion of future nghts to mflteh|"g funds Unfortunately, the
Expressio Umus canon is not helpful in this situation as it can just as easily be used in
support of the opposite argument the fact mat the "Collateral Description" section
includes such a long, detailed list of collateral would suggest that any type of collateral
not expressly listed in the section (i e future nghts to •"•teh|"g funds) is excluded from
the section While the Expressio Umus does not contribute to the analysis, the UCC

r- provides definitive guidance Section 9-203(3)(a) of the UCC states that in order fora
r
f*t secunty interest to attach to collateral the secunty agreement must "provide)] a
,yj description of the collateral" Further, the description of collateral must "reasonably
rt identity the collateral and must not be "supergenenc " UCC § 9-108 Thus, given the
' J UCC descnpdon requirement, the "Collateral Description" section's failure to list future
^ nghts to matching funds as collateral indicates that these nghts were not intended to be
Yn collateral
CO

<M As soil further evidence that no secunty interest had been created, the negative
covenant at the end of the "Collateral Description" section of the Secunty Agreement
forbids the Campaign from assigning nghts to their entitlements to matching funds
without the bank's consent Under UCC § 9-322, the first party with a secured interest
in the collateral to file a financing statement gets first-pnonty If Fidelity already had a
secunty interest in the future nghts to matching funds then there would be no need for
Fidelity to create a negative covenant of this sort Rather, Fidelity could simply perfect
and thus guarantee its spot as a first-priority secured creditor Any subsequent
assignments made by the McCain Campaign would be subservient to Fidelity's interest
Thus, the fact that such a negative covenant exists suggests that Fidelity did not perceive
itself to have a secunty interest in the Campaign's nghts to future entitlements under the
matching program Rather, they wanted to make sure no other creditors had an
opportunity to gam a secunty interest in these funds before Fidelity did

Finally, the DNC Complaint ciwr* that the Modification Agreement altered (he
langMgB of the exemption in the "Collateral Descnpaon" Section to indicate that the
Collateral will include future amounts of matching funds paid DNC Complaint at p*gff
5 However, there is nothing in the "Collateral Description" in the Modification
Agreement to suggest that the Collateral will necessarily include future amounts of
matching funds Instead, the modification clearly states, "Grantor and Lender agree that
any certifications of matching funds eligibility, including related nghts, now held by
Grantor are not themselves being pledged as secunty for the Indebtedness and are not
themselves collateral" Modification Agreement at 3-4 While the Campaign was holding
open the possibility to pledgfc a secunty interest m the funds to Fideln^ m the future, it is
clear that it was not presentty gnmtuig such an interest



My research into the applicable documentation concludes that at no time did the
John McCain 2008 Campaign secure its loans from Fidelity with matching fund

Sincerely,

•j
o

Jonathan R Macey
Sam Hams Professor of Corporate Law,
Corporate Finance, and Securities Law
Yale Law School
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